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FROM THE EDITOR’S VIEWPOINT 


Today’s headlines read “Auto Prices Boosted 
7.3% by OPA.” The cost of living is in- 
creasing. Equally significant, but apparently 
not so worthy of publicity, is the fact that 
automobile rates have increased in a much 
greater proportion. Averaging about 15% 
for bodily injury liability and 25% for prop- 
erty damage liability they indicate a very 
serious post-war trend to individual reck- 
lessness and carelessness. As rates reflect 
experience of companies it is very obvious 
that the public has brought about this one 
instance of inflation with no outside assist- 
ance. Nothing will improve the situation 
until each and every Mr. Average American 
decides to do something about it. Safety 
conferences may come and go and still acci- 
dents are on the increase. How high will 
the rates have to go before we realize that 
we are bringing it all upon ourselves? 


Again, in this issue, the JOURNAL is 
pleased to introduce some new faces to its 
readers. Mr. Engelhard, who discusses the 
new tendency in the courts’ interpretation 
of the “Theft Clause,” is a well known 
La Crosse, Wisconsin, attorney and special- 
ist in problems of insurance law. A member 
of the firm of Lees & Bunge he has devoted 
considerable time to construction problems 
and is eminently qualified to comment on 
this branch of the law. Mr. Coleman who 
has summarized the law on the “Liability 
of Carriers” is likewise a La Crosse attor- 
ney and is, by virtue of considerable research 
and practice, able to speak authoritatively 
on his chosen subject. 


In the discussion of “The Family Purpose 
Doctrine” we are displaying the excellent 
handiwork of an Atlanta, Georgia, lawyer- 
analyst, who, as a result of his practice in 
New York and Georgia courts has fortified 


his knowledge of his subject. In addition to 
his own practice Mr. Jones is a member of 
the advisory council of the Atlanta Legal 
Aid Society and vice-president of the Atlanta 
Junior Chamber of Commerce. George R. 
Smith, of Little Rock, Arkansas, is likewise 
a newcomer to our list of authors. The 
paper that he has prepared is the fruit of his 
experience in the recent case of The Guardian 
Company v. Cleveland & Company, 5 CCH 
Fire and Casualty Cases 644, and is a dis- 
cussion that should be of interest to all 
insurance counsel. 


At this time, the JOURNAL, in the in- 
terest of developing further its purpose in 
life. i. e., stimulating intelligent thought on 
timely subjects of Insurance Law, would 
remind its readers that contributions are in- 
vited that may enlarge upon, refine and fur- 
ther develop articles and ideas that have 
appeared within its pages. After all, dis- 
cussion does provoke new ideas and new 
ideas are a symbol of a progressive, healthy 
mind. In the words of a legal philosopher, 
spoken not so long ago, “Justice is a frontier 
for man’s penetration which has not been 
adequately surveyed. Its unpenetrated fast- 
nesses are yet a challenge to the imagination.” 


The International Association of Insurance 
Counsel will meet at Galen Hall Hotel, Wer- 
nersville, Pennsylvania, from September 4th 
to 6th. An interesting program has been 
arranged with addresses on “Importance 
and Development of Insurance Law and 
Practice,” “The Home Office and the Trial 
Attorney,” “Sleep as a Defense,” and “The 
Need for a Public Conscience,” all by emi- 
nent counsel, heading the list, followed by 
open forums on such questions as Aviation 
Law, and Practice and Procedure. We look 
forward to it with interest. 
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Breaks Ancient 


By LAWRENCE 


1 E THEFT clause contained in the 
standard automobile insurance policy reads 
as follows: “Theft—Broad Form—To pay for 
loss of or damage to the automobile, herein- 
after called loss, caused by theft, larceny, rob- 
bery or pilferage.” In some policies the word 
“larceny” is omitted. No definition of the 
term “theft” or “larceny” appears anywhere 
in the insurance contract. The insurer leaves 
that to the courts to construe and interpret. 


The Common Law Concept of Theft 


The cases show that nearly all courts of 
appeal have overwhelmingly agreed upon 
the answer as to what constitutes “theft” 
under an automobile policy. To constitute 
“theft” under the theft clause, the insured 
must be deprived of his automobile feloni- 
ously. For the insured to recover under this 
rule, there would have to be not only the 
taking of the car, but proof of intent to steal. 
To constitute theft under automobile poli- 
cies, therefore, the courts quite unanimously 
have held it essential that the person so 
taking must have had the intention to con- 


Mr. Engelhard says: “To me the recent 
decisions are of considerable moment and 
importance to insurance companies who 
have left the word ‘theft’ in their policies 
without definition. The trends indicate that 
not only will there be a renewed challenge 
of the automobile theft clause but it will 
extend to other insurance policies . . .” 
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THEFT CLAUSE 
Moorings... 


M. ENGELHARD 


vert the automobile and deprive the owner 
of its possession permanently. If the al- 
leged thief intended to return it within a 
reasonable time, this would preclude re- 
covery, as an important ingredient of theft 
was missing. Recovery could not be had 
for merely driving the automobile without 
the owner’s consent when no intent to keep 
the automobile permanently was shown. 
Wrongful possession only was insufficient 
to constitute theft. 
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COTULLA LEE ay 


“Joy Rides’’ Under 
the Theft Clause 


It has been well settled that the taking 
of a car for a mere “joy ride” is not theft 
of the car because the taking is not coupled 
with felonious intent. The party who “bor- 
rowed” the car was merely chargeable with 
the unauthorized use of the insured’s car 
and if brought to justice, was bound over 
on the charge of using the car “without 
the owner’s consent”, which generally was 
held to be a lesser statutory offense. It was 
the usual experience of district attorneys, 
where statutes failed to define “theft”, that 
the “joy rider” was rarely, if ever, con- 
victed where the charge was “larceny of the 
car.” Insurance companies usually denied 
liability under the theft clause where the 
adjuster’s investigation disclosed reliable 
facts of “joy ride”, and the courts usually 
sustained them. 


Specific Cases 


A review of some of the cases will illus- 
trate the common law rule followed by the 
decisions generally. 

In the case of Union Insurance Society v. 
Robertson (Colorado) 298 P. 1064, the in- 
surer’s denial of liability was upheld where 
the facts showed that the automobile was 
taken by a friend of the owner’s son for the 
purpose of taking a girl friend home when 
the son was too drunk to drive. The car 
was wrecked enroute and the owner brought 
suit to recover the damages on theory that 
the car was stolen. It was obvious to the 
court that there was no felonious intent on 
part of the “borrower” and that therefore 
no theft of the car occurred. 


Another case which illustrates the rule 
regarding “joy ride” under the tieft clause 
is Standard Chevrolet Company v. Hardware 
Mutual Company (La.) 178 So. 642. In this 
case a boy was employed to drive a repos- 
sessed car to a parking lot, which he did. 
A short time later the boy entered the lot, 
took the car, and while on “a frolic of his 
own”, wrecked the car, as is usual with this 
type of case. The court held that here, too, 
although this was an unauthorized use of 
the car, there was no evidence of felonious 
intent as the boy testified that he had in- 
tended to return the car shortly. The suit, 
started by the insured for the damages 


under the theft theory, was successfully de- 
fended by the insurer. 

Other random cases illustrating the gen- 
eral rule pertaining to “joy rides” are: Laird 
v. Home Ins. Co. (1938) La., 177 So. 603; 
Kovero v. Hudson Ins. Co. (1934) Minn., 255 
N. W. 93; Boddie v. Home Ins. Co. (1936) 
La., 166 So. 178; Merl v. Standard Ins. Co. 
(1940) N. Y., 17 N. Y. S. (2d) 709; Led- 
vinske v. Home Ins. Co. (1921) Md., 115 A, 
596; Mullany v. Fireman’s Ins. Co. (1939) 
206 Minn. 29, 287 N. W. 118; Hawkins v. 
Agric. Ins. Co. (1939) 58 R. I. 40, 190 A. 858; 
F & G Co-op. v. Rotterman (1936) 262 Ky. 
350, 905 S. W. (2d) 679. 


Of course, depriving the owner of the use 
of an automobile fraudulently, may be evi- 
dence of felonious intent, although the prop- 
erty is abandoned by the taker. The intent 
to steal is often spelled out and inferred 
from the facts which would create “con- 
structive” felonious intent. However intent 
to steal is not dependent upon the length of 
time the property was converted nor the 
extent of the use to which the thief was 
able to put it. Slomowitz v. Union Ins. Co. 
(1927) 90 Pa. Sup. 366; Price v. Royal Ins. 
Co. (1922) Wash., 204 P. 803. 


Most of the cases holding to the common 
law rule of felonious intent involve the “joy 
riding” or unauthorized use-of-the-car rule. 
This question of illegal use has many facets 
including conversion by the purchaser of a 
car, conversion by the sales agent of the 
dealer, conversion by one who rents the car 
involved, conversion by a relative, conver- 
sion by a business partner, conversion by an 
employee, conversion by a garage employee, 
and other situations involving the question 
of conversion versus theft under the theft 
clause. 


Movement from Ancient Moorings 


While the common law rule still is the 
rule of the great majority of jurisdictions, 
there are significant signs that the rule will 
be seriously challenged in the future. That 
there is a trend toward the liberalization of 
the old rule cannot be doubted in the light 
of recent developments. As one court ob- 
served, there is a “deepening impression of 
movement from the ancient moorings” of 
the common law in the changing attitude of 
courts toward the theft clause of the auto- 
mobile policy. 
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This movement is evidenced by the rela- 
tively new cases which have literally re- 
versed the definition of the common law 
meaning of “theft” under the theft clause. 
The trend is slowly but surely emerging 
and with it a reappraisal and re-evaluation 
of all insurance policies that pretend to 
cover “theft” whether they be automobile 
or other property contracts. 


Pennsylvania Ind. Fire 
Co. v. Aldredge 


While there were some court decisions 
prior to 1941 that simulated “movement 
from ancient moorings”, it was not until the 
decision in Pennsylvania Indemnity Fire Com- 
pany v. Aldredge as reported in 117 F. (2d) 
774 that a slight movement was noted. Cer- 
tainly the United States Court of Appeals 
which decided this case and changed the 
meaning of “theft” in spite of ancient legal 
precedent, must be credited with consider- 
able courage. 


The facts of this case were not unique. 
The “plot” of the case was almost stereo- 
typed. It had the well known characters 
that have appeared many times before. Al- 
dredge, the owner of the automobile involved, 
hired a boy named Harrison to wash his, 
the owner’s, car. He gave Harrison the 
keys but forbade him the use of the car. 
Harrison disobeyed instructions, took the 
car for a “joy ride” and on his way back to 
the so-called “wash rack” wrecked the car 
in an accident. Aldredge filed claim for the 
“theft” of his car against the insurer which 
denied liability on ground that no theft as 
contemplated by its policy had been com- 
mitted but that Harrison was guilty of con- 
version without intent to steal. 


The United States Court of Appeals (Dis- 
trict of Columbia) recognized that the heavy 
weight of authority was against a holding 
that the facts as cited spelled “theft” under 
the standard automobile policy. However 
solidly moored the common law rule, the 
court chose to ignore it and literally re- 
versed the requirement that felonious intent 
was a necessary ingredient of theft under 
the theft clause. The court was obviously 
assisted by the penal code of the District of 
Columbia which stated that the unauthor- 
ized use of an automobile “was an offense 
against property” to which offense Harrison 


had pleaded guilty. The court denied that 
“theft” and “larceny” were synonymous and 
in holding that larceny was the broader of 
the two said that only larceny required 
felonious intent whereas the common thought 
and common speech meaning of theft was 
a sufficient definition of the word and did 
not require such intent. We quote: 


“The common thought and common speech 
meaning of theft is that which prevails, not 
among lawyers and judges, but among 
people, approximately 99% of whom have 
never heard of this common law definition— 
namely, that ‘theft? means a taking and 
carrying away of the property of another 
with intent permanently to deprive the owner 
of his property and nothing more.” 

The court called this definition of theft “at 
best a legalistic misconception.” 


It may be said that this “common man 
rule” appears in most of the new cases tak- 
ing the liberal view. 


The Federal Court concluded by holding 
that “the only rule as to felonious intent in 
larceny to which all the cases can be recon- 
ciled is that the intent of the taker must be 
to appropriate the stolen property to a use 
inconsistent with the property rights of the 
person from whom it is taken.” Harrison’s 
behavior toward Aldredge’s car certainly 
fitted into this definition and the court held 
that a “theft” had been committed and 
found for the owner. 


Baker v. Continental Insurance Co. 


The year following the Pennsylvania In- 
demnity decision. the Supreme Court of Kan- 
sas in Baker v. Continental Insurance Company 
(1942), 155 Kansas 122 P. (2d) 710, indicated 
that it, too, was ready to move from the 
“ancient moorings” of the common law in 
defining “theft” under the automobile policy. 
It likewise held that the unauthorized use 
of an assured’s automobile by a boy who 
went on a “joy ride for as long as he saw 
fit,” even though he did not intend perma- 
nently to deprive the owner of his property, 
was within the contemplation of the theft 
clause of the policy. 


It should be pointed out that the Kansas 
Court, contrary to the United States Court 
of Appeals in the Pennsylvania Indemnity 
Corporation case, chose to ignore the Kansas 
Crimes Act which drew a distinction be- 
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tween the “felonious stealing of an auto” 
on the one hand and the unauthorized use 
of an automobile on the other. The former 
was declared to be “grand larceny” while 
the latter was a mere misdemeanor. While 
the United States Court of Appeals, in the 
Pennsylvania Indemnity Corporation v. Al- 
dredge case, used the penal code to ground 
a part of its decision, the Kansas court 
skirted around the criminal code without 
any appreciable embarrassment. Kansas ap- 
peared first among those states “straining 
at ancient moorings in response to a distinct 
tidal flow towards substantial justice” and 
the court succumbed to the pull. 


Block v. Standard Insurance 
Company of New York 


Block v. Standard Insurance Company of 
New York, as reported in 292 N. Y. 270, 54 
N. E. (2) 821, followed in 1944. In this case, 
the Court of Appeals had up for interpreta- 
tion the theft clause of a policy which read 
“Theft—(Broad Form) Loss of or damage 
to the automobile caused by Larceny, Rob- 
bery, or Pilferage” under comprehensive 
coverage. The facts of the case are similar 
to many others. A chauffeur employed by 
the insured went on a frolic of his own after 
arriving at the destination with his employer 
who issued instructions that the chauffeur 
was not to use the car after putting it in the 
garage. The chauffeur disobeyed instruc- 
tions and while on a “joy ride” with pals, 
wrecked the car. It was admitted that here, 
too, there was no intent to deprive the in- 
sured of the car permanently, that there was 
no felonious intent. The Court of Appeals 
grounded its decision as did the Federal 
Court in the Pennsylvania Indemnity Corpora- 
tion v. Aldredge case on the Penal Law of the 
State of New York which had a definition 
of larceny broad enough to encompass “the 
unauthorized use of an automobile.” It also 
recognized the “common man” or “man-of- 
the-street” rule by indicating that the “un- 
authorized temporary appropriation of 
automobiles is the definition of ‘joy ride’. 
Such act is larceny and is so considered by 
the average man.” Such is the meaning 
which “the average policyholder of ordinary 
intelligence as well as the insurer, would 
attach to it.” 

While there are some older cases which 
would illustrate the straining, if not the 


actual severance, from ancient moorings, 
(James v. Phoenix Assurance Company, 75 
Colorado 209, 225 P. 213 and Globe and 
Rutgers Fire Insurance Company v. Home In- 
surance Company, 163 Tenn. 585, 45 S. W. 
(2) 55), and which presage a demand to re- 
evaluate and re-appraise the theft clause of 
the automobile policy, it remained for the 
most recent case reported to recognize a 
movement and trend toward the liberaliza- 
tion of the theft clause. Apparently the 
Pennsylvania Indemnity Corporation v. AI- 
dredge case and the other cases cited were 
deemed more or less isolated cases of the 
small and unimpressive minority. It re- 
mained for the Supreme Court of Ohio, 
however, to recognize them for what they 
are—a complete break-away from ancient 
moorings of common law in the re-definition 
of “theft” and the theft clause from an in- 
surance point of view. 


Toms v. Hartford Fire 
Insurance Company 


The Ohio case was decided in November 
1945 and involved the conversion of an au- 
tomobile by a garage employee. When one 
reads Home Insurance Company v. Trammel 
(1937) Ala., 174 So. 536 and/or Miller z 
Phoenix Assurance Company (1921) 221 III. 
App. 75 and other similar cases and com- 
pares those decisions with the Ohio decision 
of Toms v. Hartford Fire Insurance Company 
as reported in 63 N. E. (2d) 909, one can 
appreciate fully the complete reversal under 
the modern rule as against the common law 
definition of theft under an insurance policy. 
The material facts are almost identical in all 
of the garage employee conversion cases. 

In the Toms case, a patron placed his car 
in Toms’ Garage for overnight 
Over the objections of the night man on 
duty, an employee took the patron’s car for 
temporary use to attend a party in a nearby 
town. Later, he and friends went to still 
another city to enjoy themselves the more. 
On the return trip the car was wrecked. 
The patron held Toms responsible and re- 
covered a judgment in a suit which Toms’ 
insurer refused to defend on the ground 
that there was no evidence of theft. Toms 
subsequently sued to recover the amount 
paid out on the judgment and the lower 
court found for Toms against the insurer. 
On appeal the Supreme Court of Ohio held 


storage. 
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that the unauthorized use of the patron’s 
car was “theft” in contemplation of the in- 
surance policy. It specifically called atten- 
tion to the facts that Ohio had no Penal or 
Criminal Code which re-defined theft or 
larceny. After quoting liberal definitions of 
“theft” from law dictionaries it declared: 


“It must be conceded the cited cases (by 
the defendant) do hold that to constitute 
‘theft’ of an automobile within the meaning 
of the terms of a policy insuring against such 
contingency, a claimant, under the policy, 
must prove a criminal intent permanently 
to deprive the owner of his property.” Even 
though the court recognized the existence of 
the common law rule, it brushed it aside by 
saying, “However, recent cases have announced 
and applied a more liberal rule” citing Penn- 
sylvania Indemnity Fire Corporation v. 
Aldredge; Baker v. Continental Insurance 
Company; Block v. Standard Fire Insurance 
Company and several others as being “indica- 
tive of the present trend of authority.” 


The court held that “to recover indemnity 
for ‘theft’” of an automobile, under a policy 
insuring against it, an intent permanently 
to deprive the owner of his property need 
not be established; and that it is sufficient 
ii the proof demonstrates an intentional 
appropriation of the automobile “to a use 
inconsistent with the property rights of the 
person from whom it is taken. It is our 
conclusion that construing the instrument 
(policy) herein liberally in favor of the in- 
sured, the determination is justified under 
the evidence that there was a ‘theft’ of the 


automobile within the coverage provided by 
the contract * * *” 

If the Toms decision is anything at all it 
certainly is a complete breaking from the 
“ancient moorings” referred to. It would 
seem to go even farther than the Pennsyl- 
vania Indemnity Corporation v. Aldredge and 
Baker v. Continental Insurance Company cases 
upon which it is grounded. This case seems 
to go all the way in including all forms of 
“joy rides” under the theft clause of the 
automobile policy. 


And what of the future decisions? Will 
the other courts be called upon to reconsider 
and re-evaluate the “theft” clause in the 
light of the admitted trend? The insurance 
companies certainly can expect renewed 
straining at the moorings in all other juris- 
dictions on the strength of the new cases 
and it cannot be doubted that there will be 
many reversals toward the liberal construc- 
tion of the clause. 

The insurance comp*nies can, of course, 
voluntarily liberalize their policies by re- 
writing the theft clause in the contract to 
include the modern rule. On the other hand, 
if they desire to keep the old moorings, 
they must write the old definition into the 
policy so that there is no ambiguity in mean- 
ing. The companies can expect little assist- 
ance or sympathy from the courts. They, on 
the contrary, will continue to broaden the 
meaning of the “theft” clause so that the 
common ordinary man will have the pro- 
tection he thinks he has when he buys an 
automobile policy from his agent. 


Oe 


Weatherman Wins on Appeal 


The Texas Court of Civil Appeals affirmed the judgment of the trial court 
for plaintiff, Weatherman, under an automobile windstorm policy. In affirming 
a judgment for the Weatherman, the court said that it was immaterial to the 
issue whether or not there was rain as long as there was a windstorm. Fireman’s 


Insurance Company of Newark, N. J. 


On Futility 


Weatherman. 


“Experience shows that it is not safe to assume that a thing cannot have 
been done because its commission would be an act of folly.’"—Lord Buckmaster 


in The Tovarisch, (1931) A. C. 121. 


MUMMIES LEL UU 


THEFT CLAUSE BREAKS ANCIENT MOORINGS 


PAGE 519 





Masog « bebe 


Whose Right to Insure § 


By GEORGE R. SMITH 


—— DECISION of the Arkansas Su- 
preme Court in the recent case of Guardian 
Company v. Cleveland & Company, Inc., 189 
S. W. (2d) 650 (1945 Ark.), [5 CCH Fire & 
Casualty Cases 644] dealt with the respective 
rights of the mortgagor and the mortgagee 
to obtain fire insurance upon the mortgaged 
property, under a mortgage containing an 
insurance clause requiring the debtor to 
carry insurance. This question had been 
touched upon in several earlier decisions in 
various states, but in none had it been so 
squarely presented as in the Guardian Com- 
pany case. To this extent the case may be 
considered as having been one of first 


impression, 


Both Have Insurable Interest 


It has long been recognized that both 
the mortgagor and the mortgagee have an 
insurable interest in the mortgaged property, 
and that either may insure his own interest. 
Even if both elect to insure their respective 
interests, this does not constitute double 
insurance, nor does the policy of either 
amount to “other insurance” so far as the 
other is concerned. Couch, Sections 231, 407. 
This discussion, however, is not concerned 
with the situation in which either of the 
parties desires to insure his own interest 
only. Nor is it concerned with mortgage 
provisions which give to the mortgagee the 
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privilege of selecting the insurance carrier 
for the insurance which the mortgagor is 
required to carry. Such a provision is un- 
questionably valid and has been enforced by 
the courts. Feldman v. Costa, 171 S. W. (2d) 
200 (Tex. Civ. App. 1943) [4 CCH Fire & 
Casualty Cases 783]; Geltins v. Scudder, 
71 Ill. 86 (1873). 


Respective Rights Under the 
Customary Mortgage Provision 


In the Guardian case, the mortgage con- 
tained an insurance clause similar to that 
ordinarily employed in mortgages and deeds 
of trust. In substance, it required the mort- 
gagor to keep the property insured against 
loss by fire in such amounts as might be re- 
quired by the mortgagee. Such insurance 
was to be carried in companies approved by 
the mortgagee, and the policies were to lx 
delivered to the mortgagee and to contain 
loss payable clauses in its favor. The court 
was called upon to determine whether, under 
this clause, the mortgagor or the mortgagee 
had the primary privilege of selecting the 
insurance carrier. 

The facts in the case were that the loan 
to the mortgagor was originally made by 
an agent of the mortgagee who also had 
a fire insurance agency. After the first 
policies were written this agent severed his 
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connection with the mortgagee, and when 
the policies were due for renewal the mort- 
gagor wished to continue to write its insur- 
ance with this individual. The mortgagor 
accordingly took out the necessary policies 
and delivered them to the mortgagee, but 
the latter refused the policies, not because 
of any objection to their form or to the 
insurers, but solely on the ground that under 
the mortgage it had the right to designate 
the agency to write the insurance. The 
mortgagee had another insurance agency 
to renew the policies and sent the premium 
bill to the mortgagor. The latter then brought 
suit to cancel the policies obtained by the 
mortgagee and to enjoin it from obtaining 
insurance on the property without first giv- 
ing the mortgagor an opportunity to do so. 

The court held that under the insurance 
clause in question the mortgagor had the 
primary right to select the insurer. The 
court reasoned that since the mortgage pro- 
vided that the insurance should be carried 
in companies “approved” by the mortgagee, 
this necessarily implied that the mortgagor 
had the right of selection, as otherwise there 
would have been no necessity for approval 
by the creditor. It was pointed out that the 
approval of the policies is a matter within 
the mortgagee’s discretion, but its judgment 
cannot be exercised in an arbitrary, unrea- 
sonable or capricious manner. 

Right of Discretion 

The creditor’s exercise of discretion was 
considered in Townsend v. First Federal Sav- 
ings & Loan Association, 153 Fla. 535, 15 S. 
(2d) 199 (1943) [4 CCH Fire & Casualty 


Cases 811]. There the mortgagor was re- 


quired to keep the buildings insured in a 
good and responsible insurance company 
satisfactory to the mortgagee. The mort- 
gagor tendered a policy written by a com- 
pany conceded to be good and responsible, 
but the mortgagee ceclined it on the ground 
that the company was one of a small minority 
using a new and untried method oi insuring 
against fire. The court upheld the mort- 
gagee on the ground that he had the right 
to exercise his judgment and discretion in 
approving the policy, and that in the absence 
of arbitrary, unreasonable or fraudulent 
action his judgment was binding upon the 
court. It was pointed out that the mere fact 
that the company was good and responsible 
is not sufficient where it must also be satis- 
factory to the mortgagee. In another case 
involving a similar clause in a lease, the court 
recognized the lessor’s right to refuse poli- 
cies tendered by the lessee where there was 
no evidence of any fraud or legal wrong 
on the part of the lessor, although the opin- 
ion does not disclose the reason given by 
the lessor for declining the policies. Cadillac 
Theatre Company v. Fitzgerald, 210 Mich. 6, 
177 N. W. 228 (1920). 


Customarily the mortgage provides that 
if the mortgagor fails to insure the property, 
the mortgagee, at his option, may do so and 
charge the cost to the debtor. It is well 
settled that under such a provision the mort- 
gagee may exercise his option if he wishes, 
but is under no duty to keep the property 
insured. Tonini v. Thurman, 192 Okla. 421, 
136 P. (2d) 909 (1943) [4 CCH Fire & 
Casualty Cases 648]; Ilarrener v. Federal 
Land Bank, 266 Ky. 668, 99 S. W. (2d) 817 
(1936). In the lW/arrener case, the mortgagee 


Mr. Smith, a native Arkansan, is a member of the 
Little Rock firm of Rose, Dobyns, Meek & House. 
Besides specializing in insurance law, he is the versatile 
author of the “Arkansas Annotations to the Restate- 
ment of the Law of Trusts” and a volume entitled 
“Arkansas Mining and Mineral Law” published in 1942. 
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did elect to keep the property insured and 
notified the mortgagor that he had insured 
for $4,800, though in fact the insurance was 
for only $2,000. The premium was charged 
to the mortgagor. Improvements on the 
property worth more than $4,800 were later 
destroyed by fire. The court held that the 
mortgagee was liable to the owner for the 
difference between the insurance in effect 
and the insurance that he had represented 
to be in effect. Its reasoning was that while 
the mortgagee was under no duty to insure, 
nevertheless if he undertook to insure the 
property he was required to use reasonable 
care. , 


Defective Performance 
by the Mortgagor 


Controversies have frequently arisen in 
cases where the mortgagor has complied 
substantially with the mortgage require- 
ments but has failed to comply with them 
in some details, Thus, where the mortgagor 
is required to insure the property in the 
mortgagee’s favor and deposit the policies 
with the creditor, is his failure to deposit 
the policies a sufficient breach of contract 
to enable the creditor to accelerate the 
maturity of the debt and foreclose the mort- 
gage? As might be expected, the courts 
have been lenient with the debtor in such 
a situation. It is held that the breach is 
immaterial, as the policies are payable to the 
mortgagee and he alone can collect the pro- 
ceeds in the event of loss. Hence the mort- 
gagee’s security is not impaired, and he is 
not entitled to foreclose. Roberts v. Broad- 
way Coal Mining Company, 6 Tenn. App. 522 
(1927). A similar result was reached under 
the New York statutes in Williams v. Wisner 
Building Company, 200 N, Y. S. 802, 121 Misc. 
Rep. 32 (1923). And where the lessor had 
acquiesced for several years in the lessee’s 
failure to deposit the policies as required, 
it was held that he had waived his right to 
insist, without notice, upon strict compliance 
with the lease provisions. McKnight v. 
Broadway and Fourth Avenue Realty Com- 
pany, 209 Ky. 435, 273 S. W. 33 (1925). 


Another instance of defective perform- 
ance, at least from the viewpoint of the 
mortgagee, occurred in a case in which the 
mortgagor obtained the required insurance 
and directed the issuing agency to mail the 
policy to the mortgagee. The policy was 


lost in the mails, and thereafter the mort- 
gagee, without first inquiring as to whether 
the debtor had obtained insurance, took 
out new policies and sent the premium bill 
to the mortgagor. The latter then informed 
the mortgagee of the existence of other 
insurance, but the creditor attempted to accel- 
erate the maturity of the debt and to fore- 
close. The court held that the mortgagor 
was not in default, as he had complied with 
the mortgage provisions. It was pointed 
out that a policy of insurance is delivered 
when mailed, even though it is not received 
by the addressee. McNeal v. Truesdell, 164 
Okla. 131, 23 P. (2d) 192 (1933). 


Duty of Inquiry 


The case just cited mentions the fact that 
the mortgagee failed to make inquiry of the 
mortgagor concerning insurance before elect- 
ing to obtain new policies and charge them 
to the debtor. This duty of inquiry was 
cast squarely upon the creditor in the case 
of Eberich v. Solomon, 112 Conn. 498, 152 
A. 823 (1931). There the mortgagor had 
covenanted to keep the premises insured 
in companies and amounts satisfactory to 
the mortgagee. Before the debt was due a 
policy expired; the mortgagor obtained a 
renewal but did not notify the mortgagee 
that he had done so. A month later the 
mortgagee took out a policy and charged 
the premium to the mortgagor, who refused 
to pay it. The court held that while the 
mortgage imposed on the mortgagor the 
primary duty of taking out insurance and 
permitted the mortgagee to do so at the 
mortgagor’s expense if the latter failed, 
nevertheless, before taking out a policy at 
the mortgagor’s expense it was the credi- 
tor’s duty to inquire of the debtor as to 
whether he had insured the property. This 
rule appears to be altogether equitable and 
will doubtless be generally enforced by the 
courts. 

Needless to say, where the mortgagor has 
completely complied with his obligation to 
insure the property, the mortgagee is not 
entitled, under the customary mortgage pro- 
vision, to obtain additional insurance at the 
mortgagor’s expense. Aflantic Joint Stock 
Land Bank v. Foster, 217 N. C. 415, 8 S. E. 
(2d) 234 (1940); Fire Association of Phila- 
delphia v. Bonds, 171 Ark. 1066, 287 S. W. 
587 (1926). 
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Right to Insure as Between Mort- 
gagee and Mortgagor’s Transferee 


It has been uniformly held that the mort- 
gagor’s covenant to keep the property in- 
sured is a personal contract between the 
parties and does not run with the land. 
Hence, one who purchases from the mort- 
gagor subject to the mortgage is not bound 
to keep the property insured, and if he does 
elect to insure his own interest the mort- 
gagee has no claim to the proceeds in the 
event of loss. Kaplan v. Wilderman, 95 
N. J. Eq. 463, 123 A. 165 (1924); Netlson v. 
Ella Realty Company, 191 N. Y. Supp. 599, 
117 Misc. Rep. 213 (1921); Note, 38 A. L. R. 
1404. Hence, where the mortgagor has con- 
veyed subject to the mortgage, the mort- 
gagee is not required first to request the 
grantee to take out insurance before doing 
so itself, and the mortgagee is then entitled 
to add the cost of such insurance to its debt 
upon foreclosure. Baker v. Aalberg, 183 Ill. 
258, 55 N. E. 672 (1899); Baker v. Jacobson, 
183 Ill. 171, 55 N. E. 725 (1899). A donee 
of the mortgagor is not bound by the cove- 
nant to insure, and hence where the donee, 
even with knowledge of the covenant, took 
out insurance to protect his own interest, 
the mortgagee had no claim to the proceeds. 
Shadgett v. Phillips & Crew Company, 131 
Ala. 478, 31 S. 20 (1901). 


On the other hand, one who assumes the 
mortgage is bound by all of its provisions 
and hence is required to obtain insurance 
in accordance with the mortgage provisions. 


The Strength of the Law 


“NO subject, though ever so powerful or subtle, ever confronted or jostled 
with the law of England, but the same law in the end infallibly broke his neck,” 
—Sir Edward Coke. 


Peoples Savings Bank v. Jordan, 200 Ala. 500, 
76 S. 442 (1917). Similarly, one who stands 
in the shoes of the mortgagor, as his assignee 
for the benefit of creditors, is also bound 
by the mortgage provisions as to insurance. 
Eastern Trust & Banking Company v. Ameri- 
can Ice Co., 14 App. D. C. 304 (1899). 


Summary 


It is now settled by the cases that under 
the usual insurance clause contained in a 
mortgage or deed of trust the debtor has 
the primary right to select the insurer. 
Where it is required that the policies be 
Satisfactory to the mortgagee, he may, in 
good faith and for valid reasons, refuse to 
accept policies tendered by the mortgagor, 
but this discretion may not be exercised in 
an arbitrary or unreasonable manner. The 
mortgagee is ordinarily entitled to insure at 
the mortgagor’s expense in case of the lat- 
ter’s failure to insure, but he is under a duty 
first to ascertain from the mortgagor that 
there is in fact no insurance upon the prop- 
erty. If the mortgagor has complied sub- 
stantially with the mortgage requirements, 
the courts will not permit the creditor to 
seize upon a technical defect in his compli- 
ance as a basis for declaring the debt to be 
due. As between the mortgagee and a 
purchaser of the mortgagor’s interest in the 
property, the mortgagee can enforce compli- 
ance with the mortgage provisions only if 
the purchaser assumed the mortgage or 
otherwise stands in the shoes of the debtor. 
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Wherein Mr. Coleman discusses specifically the liability for damage to or loss of 
goods. Mr. Coleman is a member of the Wisconsin Bar and is a partner in the 
La Crosse firm of Gordon, Law, Brody, Johns and Roraff. 


TMHE MAJORITY of jurisdictions at 

common law held that in the absence of 
special contract the liability of a common 
carrier for the loss or injury to property 
received by it for transportation is in effect 
that of an insurer. Other jurisdictions, 
although disclaiming that a carrier is an 
insurer, have reached approximately the 
same result by stating that there is a con- 
clusive presumption of negligence on the 
part of the carrier in case of loss. All juris- 
dictions similarly recognize a certain ex- 
ception to such liability for injury when 
such injury is the result of an act of God 
or of public enemy. 


Origin of Rules 


This strict doctrine making the carrier 
answerable for all losses not falling within 
the general exceptions had its origin in 
England, arising from the so-called com- 
mercial necessities wherein the central 
government failed to provide adequate pro- 
tection for goods in transit. Robberies were 
frequent as a result. This commercial ne- 
cessity doctrine reached its strictest inter- 
pretation during the reign of Elizabeth and 


was enforced in order to prevent frauds 
and collusion on the part of carriers with 
the robbers and brigands. It was felt that 
it was expedient to put full liability on the 
carrier rather than upon the shipper, who 
could have no special knowledge of the 
course of the carrier and who could have 
no special knowledge enabling him to prove 
how the goods were lost when they were 
not in his custody. 


Naturally the causes for such a doctrine 
are now no longer existent for the most part. 
Brigandage no longer flourishes and the 
strength of the central government has in- 
creased to a point where it can offer ade- 
quate protection along any course the 
carrier might use in the transportation of 
goods. However, new causes have arisen 
which furnish some broad grounds for ad- 
herence to the doctrine. There has been an 
tremendous increase in such commercial busi- 
ness and the shipper has no means at his 
disposal to prove how the carrier may have 
lost his goods. The value of shipments has 
greatly increased and such shipments are 
carried over greater distances with the re- 
sultant opportunity for negligence on the 
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part of the carrier. American Jurisprudence 
in Vol. 9, Sec. 662 states the generally 
accepted reasons for continuing the modi- 
fled form of the common law rule— 

“The carrier’s exclusive possession of evi- 
dence, the difficulties under which the bailor 
might labor in discovering and proving the 
carrier’s fault, his inability to contradict the 
carrier’s witnesses, the necessity of avoiding 
the investigation of circumstances impos- 
sible to be unraveled, the importance of 
stimulating the care and fidelity of the car- 
rier and the convenience of a simple, intel- 
ligible and uniform rule in some excessive 
abuse—in other words, commercial neces- 
sity, plus public policy and convenience con- 
stitute much broader grounds and are the 
basis for the acceptance of the rules at the 
present time.” 


United States Follows 
English Precedent 


The Courts of the United States have been 
almost unanimous in their ready acceptance 
of the basic common law rule. Because its 
code arose from the Roman and French 
laws, Louisiana is the one exception. Since 
commerce played a less important role in 
the history of those countries than it did 
in the history of England, the liability of 
carriers was somewhat decreased by allow- 
ing them to prove accidental or uncontrollable 
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events. The burden even then however lies 
with the carrier to prove the precise cause 
of the event and to prove that he was 
neither imprudent nor negligent. 

With the modifications that have arisen 
as a result of changing civilization, most 
courts, while still applying the common 
law rules, allow special contracts to be en- 
tered into between carrier and _ shipper 
whereby they may fix the terms on which 
goods may be carried. These contracts 
normally take the form of limitations on 
the liability of the carrier and under them 
it is generally recognized that the shipper 
must rely on these special contracts and 
may not rely on common law remedies. 
This is held to be true, however, only where 
the court finds such a limit is just and rea- 
sonable and not in conflict with sound public 
policy. Therefore it becomes obvious that 
the carrier’s right to limit his liability is 
in no way absolute, but, as will subsequently 
be seen, is limited by the courts. 

The general fact that as much liability as 
possible will be put on the carrier is obvious 
when we note that although the carrier may 
not completely limit his liability, all juris- 
dictions will allow such carrier to contract 
away all common law exceptions and be- 
come a complete and absolute insurer. Such 
a waiver of exemptions in fact need not be 
expressly stated in the contract but may be 
shown by parol evidence. 
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Duration of Carrier's Liability 


A careful distinction must be made as 
to the duration for which a carrier is an 
insurer and the period for which he is merely 
a bailee. The general rule is that he be- 
comes an insurer at the earliest practical 
opportunity in the usual course of business, 
that is, when the shipper surrenders the 
entire custody of his goods into his com- 
plete control for the purpose of shipment. 
However, this is true only if the goods are 
delivered to the carrier so that he has the 
unqualified right to put them at once into 
transit. For example, should the shipper de- 
liver to the carrier for shipment at a certain 
later date, or pending further orders from the 
shipper, or subject to the happening of some 
contingency, or subject to the compliance 
with some event, the carrier is then a mere 
depository or warehouseman and is liable 
only as such rather than as an insurer. When 
the goods are absolutely delivered to the 
custody of the carrier, he becomes an insurer 
until he has made actual delivery of the 
property in good condition. <A stoppage 
en route by the carrier does not relieve his 
duty unless the shipper expressly exercises 
his right of stoppage in transit, and then the 
carrier reverts to the position of an ordi- 
nary bailee. However, if the nature of the 
shipment be such that stoppage along the 
route is incidental to the contract of ship- 
ment, such as where livestock is being trans- 
ported which must be temporarily unloaded 
for feeding, watering, and resting, the lia- 
bility of the carrier is not suspended because 
such loading and unloading is merely an 
accessory to the transportation. 


The Three Rules 


The termination of the liability of the car- 
rier as an insurer varies from jurisdiction 
to jurisdiction, There are three divergent 
views on the termination of his liability 
known respectively as the Massachusetts 
Rule, the New Hampshire Rule and the 
New York Rule. The Massachusetts Rule 
states, in effect, that when the transit is 
ended and the carrier has placed the goods 
in a warehouse to await delivery to the 
consignee, his liability is ended, even though 
no notice is given to the consignee. The 
New Hampshire Rule states that merely 
placing the goods in a warehouse does not 


discharge the carrier, but that he remains 
liable as a carrier until the consignee has 
had a reasonable time following the arrival 
of the goods to inspect and take the goods 
away. As in the Massachusetts Rule, how- 
ever, no express notice need be given to 
the consignee. The New York Rule, which 
is the majority rule, holds that the liability 
of the carrier as such Continues until the 
consignee has had notice of the arrival of 
goods and has had a reasonable time in the 
common course of business to procure such 
goods after such notification. 


The principal reason for these variations 
lies in the fact that there formerly was a 
point of time at which the carrier was re- 
quired to make actual delivery to the con- 
signee. This soon became impractical, 
however, as for example, when a carrier was 
one over water, and had docks and ware- 
houses but no land transportation. To im- 
pose upon such a carrier the stricter rule 
of actual delivery to the consignee would 
have been manifestly unfair. As a result 
of this view, the Massachusetts Rule was 
developed, based on a concept that a deposit 
of goods in a carrier’s warehouse acted as 
a quasi delivery to the consignee’s agents. 
This rule shows the greatest divergence 
from the common law rule and obviates 
both the necessity for notice and the neces- 
sity for actual delivery. It is the simplest 
rule to apply because it avoids all contro- 
versies as to what might be termed notice 
and what might be a reasonable time, but 
seems to lose sight of the general public 
policy of making carriers as liable as pos- 
sible under all existing conditions, in that 
it relieves the carrier of liability at the time 
when the shipper most desires and most 
needs a maximum amount of protection, 
both because of his distance from the goods 
and because of possible fraud on the part of 
the consignee. 


The New Hampshire Rule also obviates 
the necessity for notice to the consignee, 
but it does provide a measure of protection 
for the shipper in that the carrier’s liability 
remains until delivery unless the consignee 
himself waits longer than a reasonable time. 
The New York Rule seemingly is most in 
line with public policy and the concept of 
maximum protection to the shipper, since it 
requires both notice and safekeeping for a 
reasonable time and it is the rule most gen- 
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erally accepted and supported by the courts 
and by text writers. 


Exceptions to Liability 
Other Than by Contract 


The only exceptions to liability that a car- 
rier could invoke for his protection at com- 
mon law were where an injury resulted from 
an act of God or an act of the public enemy. 
To these basic common law exceptions there 
have been added those instances in which 
the loss or injury is the result of the inherent 
nature of the property itself or where the 
loss is the result of an act or default of the 
owner or shipper himself. An additional ex- 
ception exists where goods have been taken 
from the possession of the carrier by due 
process of law, provided, however, that 
when goods are taken by force of law, the 
carrier has a duty promptly to notify the 
shipper of such fact. 


All authorities without exception admit 
that there is no liability on a carrier for 
injury to goods arising from an act of God 
when no fault or negligence can be imputed 
to the carrier. There is no commonly ac- 
cepted definition of an act of God. It varies 
from jurisdiction to jurisdiction. The vari- 
ance is so extreme that there will be no 
attempt to discuss the terms of such a defin- 
tion in this article. Certain phenomena of 
nature such as storms, lightning, tempests 
and earthquakes are, however, recognized 
as such acts in all jurisdictions. It can be 
said that, generally speaking, all jurisdictions 
require that there must be an entire exclu- 
sion of the human agency. Even where 
loss is caused by an act of God, proper care 
is always necessary on the part of the car- 
rier. For example he must do his utmost 
to protect the shipper’s goods from rain or 
snow. He must use due care not to go into 
an area known to be flooded or about to be 
flooded, and he must do his utmost to find 
a route around such a stricken area. If he 
does find such a route, he must attempt to 
transport the goods over that route. 


Nor is the carrier responsible for loss of 
goods through an act of a public enemy. 
Throughout all time this has been extended 
to include pirates and privateers under the 
view that there never has been an adequate 
police protection offered to carriers while 
they were at sea, and when the central gov- 
ernment could not provide proper police 
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protection, the presumption of fraud on the 
part of the carrier was dropped. So long as 
the carrier is to be held harmless from loss 
due to result of privateers, pirates, enemy 
men of war, and invaders, the only limi- 
tation on this exception is that once the 
carrier discovers that his goods are threat- 
ened by destruction he must use reasonable 
and due diligence to prevent such destruc- 
tion. Ordinary negligence on his part is 
sufficient to make him answerable to the 
shipper. 


The stringent common law rule did not 
make an act or mandate of the public au- 
thority an exception to the answerability of 
the carrier on the theory that what public 
officials did, could not be construed as an 
act of God or an act of public enemy. But 
with the development of strong central gov- 
ernments and adequate courts of law, the 
old common law rule has been modified so 
that a carrier is protected if a shipper’s goods 
are taken from him by due process of law, 
provided that he makes prompt notification 
to the shipper [see above]. This was found 
to be necessary under the theory that if the 
shipper was not liable for goods removed 
by the superior force of a public enemy 
he should not be liable if the goods are 
removed from his possession by the su- 
perior force of his own government. 


It also has been stated that it is implied 
in the contract of shipment that the carrier, 
in order to be held liable, must be able to 
comply lawfully with the terms of such con- 
tract, and if performance becomes unlawful 
through no fault of the carrier, he is not 
required to violate the law and attempt to 
protect this shipment from public authority. 


Perishable Goods 


Of course, the broadest exception to the 
common law rule is that exception arising 
from loss as a result of the nature and the 
inherent qualities of the goods being carried. 
The general rule is that where the goods 
are perishable, if the carrier observes due 
care and diligence, that is, the care that an 
ordinary man would exercise to protect his 
own property, then the carrier is not liable 
for loss because he has in no way hastened 
the decay of the goods. Naturally, negli- 
gent delay in transport or negligent delay in 
delivery would be such negligence as would 
cause him to be liable. The degree and 
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measure of care and diligence required of a 
carrier has never been set up as a precise 
rule of thumb, but rather depends upon the 
peculiar circumstances of each particular 
case, the condition present during the trans- 
portation, the customs and usages of the 
particular area, and the terms of the con- 
tract of shipping. Seemingly, however, the 
most important element of liability under 
this general exception is whether or not the 
carrier knows the nature of the shipment 
and its peculiar inherent qualities. 


The most recent and greatest extension of 
this doctrine seems to be the Wisconsin Rule 
as adopted in the case of Joseph Miller v. 
Gateway City Transfer Co., 20 N. W. 2d 651. 
In this particular case the shipper delivered 
to the carrier for transportation a certain 
number of cases of brandy in bottles. The 
carrier therefore knew the nature of the 
shipment but had received no special instruc- 
tions from either the shipper or the con- 
signee. As a result of the heat during the 
time the carrier had the brandy in his pos- 
session, approximately five per cent of the 
shipment was damaged or destroyed by the 
corks being blown from the bottles. The 
shipper sued the carrier for the loss, and 
the Supreme Court of the State of Wiscon- 
sin, in reversing the circuit court’s judgment 
for the plaintiff, stated in effect that since 
heat or fermentation caused the expansion 
of the brandy, it was the result of natural 
causes and the carrier was exempt from lia- 
bility. This conclusion was reached through 
the reasoning that if an ordinary man in the 
brandy business did not think that a ship- 
ment of brandy needed to be protected 
from heat, and reflected his view by his 
failure to notify the carrier to protect it, 
then that carrier is not liable to damages 
due to heat. The case raises the implication 
however that if the shipper does warn the 
carrier of any such peculiar inherent quali- 
ties that might not be known to the ordinary 
man, then the carrier must protect such 
shipment from the natural causes that might 
adversely affect it. 

The question, seemingly, is whether or not 
the shipment is one which, subjected to cer- 
tain natural causes, an ordinary man would 
expect to be damaged. In determining the 
care that an ordinary man would exercise 
in the protection of such goods, the Court 
uses the general ordinary man doctrine 
rather than the concept of what the ordi- 
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narily prudent shipper would do. There- 
fore, the Court of Wisconsin has imposed 
the duty on the shipper to notify and warn 
the carrier to avoid exposure to such detri- 
mental natural causes. It must be kept in 
mind that it has become a matter of common 
knowledge, that, by proper refrigeration and 
storage, perishable goods may be shipped 
safely and the mere perishability of goods 
will not exempt a carrier if such goods 
perish, unless such decay is the result of 
some other inherent defect in the goods. 
In recognition of the fact that the carrier 
must safely transport perishable goods he 
is permitted to charge higher rates for their 
shipment. Because he can charge such 
higher rates, his character as an insurer 
must be maintained. 

It is further a well established doctrine 
that the carrier is not liable to the shipper 
if the shipper fails to properly pack or load 
his shipment or if the shipper fails to give 
proper directions as to where the goods are 
to be transported. However, if the carrier 
has knowledge that the goods are improp- 
erly packed or if it would be apparent to an 
ordinarily prudent man, merely from look- 
ing at the shipment, that they are improp- 
erly packed, then the carrier cannot use such 
a fact as a defense. 


Limitation of Liability by Contract 


It is almost universally accepted in the 
absence of constitutional or statutory regu- 
lations to the contrary that the liability of 
the carrier may be limited by special or 
express contract so long as such limitation 
is justly reasonable, not inconsistent with 
public policy, and not adverse to any lia- 
bility imposed by law. 

In order for a carrier to limit his liability 
by contract it is well settled that there must 
be valid consideration on the part of the 
carrier. The mere acceptance of goods by 
the carrier under such a contract is not 
deemed to be sufficient consideration. Nor- 
mally there must be a reduction in rates of 
transportation, and if such reduction is given 
it is generally construed to be valid con- 
sideration. But it is also generally the rule 
that such consideration is valid only when 
the shipper has been given an option as to 
whether he prefers to pay the normal rates 
and maintain the carrier as an insurer or 
whether he wants to pay the reduced rates 
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and allow the carrier to lighten his liability. 
Unless such option is available to the ship- 
per the tract is voidable at any time the 
shipper elects, up until delivery to and ac- 
ceptance by the consignee. However, if the 
shipper elects to accept the lower rates un- 
der such an option he is bound by that con- 
tract and the carrier’s liability is limited 
insofar as such limitation is not adverse to 
public policy. 

It is generally held, however, that a carrier 
cannot legally limit its liability from a loss 
resulting from its own misconduct or negli- 
gence or the misconduct or negligence of its 
agents. This liability on the carrier cannot 
be contracted away and any such contract 
limiting such liability has been held to be 
voidable as a matter of public policy, it being 
unjust and unreasonable. Similarly a public 
carrier cannot be allowed to relieve itself 
of its basic characteristics nor to eliminate 
the necessity of its performance of its essen- 
tial duties. This has been held under the 
view that if a carrier were so able to limit 
its liability it would be able to operate with- 
out using due care and diligence. This in 
turn would be against public policy. 

Nor may a carrier contract to limit lia- 
bility resulting from its own affirmative acts 
or the affirmative acts of its agents. This 
particular question arises most frequently 
in the case of a wrongful conversion by 
an intermediate carrier or by the agent of 
such intermediate carrier. In such cases, 
the original carrier remains liable despite 
any contract to the contrary. 

Express contracts limiting the carrier’s 
liability as a result of fire have been held 
valid only where such fire and loss there- 
from were not due to the negligence of the 
carrier. The carrier, by contract, is per- 
mitted to exempt himself from liability for 
loss from breakage, leakage and shrinkage 
if such loss is not occasioned by the negli- 
gence of the carrier, and he may validly ex- 
empt himself from liability for delay as long 
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as he himself is not responsible for that 
delay. Delays caused by mobs, strikes or 
riots can genegally be excepted by contract. 


Conclusion 


Even the most cursory study of the sub- 
ject of a carrier’s liability reflects several 
sound and established rules that have not 
been varied since the inception of modern 
law. Carriers still are regarded as insurers. 
The reasons stated at common law have 
been dissipated, but newer, broader concepts 
have arisen with resulting broader rules of 
liability. 

Common sense has dictated such changes 
as exceptions from liability resulting from 
seizure by due process of law. Individual 
rights and commercial competition have re- 
sulted in express contracts being permitted 
in order to limit liability. 


However, two controlling factors have 
remained and, in all probability, always 
will remain. A carrier is, in effect, a public 
servant. As such it may in no way limit 
its liability as an insurer if such limitation 
results in an outrage to public policy. The 
various states will not permit a shipper to 
put the carrier in a position where his affirm- 
ative acts might result in fraud. Secondly, 
negligence on the part of the carrier will 
not be condoned, and he will be held to a 
strict accountability for his imprudent con- 
duct. Again, the courts have felt that the 
peculiar position of trust enjoyed by a car- 
rier must not be permitted to be weakened 
by carelessness or negligence. 


Therefore the basic position of the carrier 
has changed but little. As long as the ship- 
per acts prudently and instructs the carrier 
as to the nature of the shipment and any 
peculiar qualities it may have, that shipper 
may expect and will receive the same full 
protection of the law as he would have re- 
ceived under the common law. 


—_——_—$ ge 


Merchants & Manufacturers Not a “‘Group”’ 


Commissioner Garrison of California has ruled recently that the Merchants & 
Manufacturers’ Association of Los Angeles is not such a trade association or 
group as to make them eligible for group coverage. His reasoning was on the 
basis that such an organization lacked the requisite “homogeneity”. 
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Is Automobile Ownership a Ground for Liability? 


THE FAMILY PURPOSE 
An Anomalous Doctrine 


> 


By FRANCIS G. JONES, Jr. 


Is one who owns or provides an automobile 
for family purposes liable where the driver 
of the car is an adult son or daughter? Can 
a wife or mother who furnishes an automobile 
for family purposes be held liable under the 
doctrine? Does the doctrine apply where the 
driver of the car is a nephew, niece or other 
relative of the one who owns or furnishes 
the automobile? Is there lability on the owner 
or provider of the car where the driver ex- 
ceeds permission given as to location, time or 
purpose? Suppose title to the automobile is 
in corporation of husband or is in trade name, 
is husband who furnishes car used for family 
purposes liable? Have you a defense as to 
the doctrine’s being applied against you or 
your client? 


Frequent Application of Doctrine 


ROLIFIC is the number of decisions 

and legal reviews concerning the “family 
purpose doctrine,” sometimes referred to as 
the “family car doctrine.” All but a few’ 
states apply this doctrine so as to hold a 
person who owns or maintains an automo- 
bile for the use, pleasure and convenience of 
his or her family liable for injuries inflicted 
by the machine while it was being driven 
and used, with the express or implied con- 
sent of said owner or provider, by a member 
of his or her family. 


Basis of Doctrine 


Although some states have codified this 
doctrine, most states by court construction 
apply the family purpose doctrine on the 


' Footnotes begin on page 534. 


theory that the car was being used for the 
purpose or business for which it was kept, 
and that the person operating it was, there- 
fore, acting as the owner’s agent or servant 
in using it. These courts stand on the com- 
mon law, relying on, and stretching, perhaps 
unduly beyond their former limits, the prin- 
cipal and agent relationship, or the master 
and servant relationship, the courts fre- 
quently describing liability of the owner or 
provider of said automobile under either of 
said relationships by the phrase “respondeat 
superior.” A few states? base the doctrine 
upon the theory that the head of the family, 
who has furnished the car for family uses 
and has given his consent that members of 
his family shall use it for their own pur- 
poses, is liable for their negligence in so 
using it. 


A few authorities,’ in dealing with the 
family purpose doctrine, state that liability 
of the father is based upon the doctrine of 
respondeat superior either because the father 
is entitled to services of his minor child or 
because the child, being subject to parental 
control, is dependent upon his parent and 
said parent is obligated to provide support 
for said child. This reasoning would, per- 
haps, be considered consistent with holding 
a wife liable where she provides a car for 
a minor child’s pleasure and said child has 
an accident. But it would not permit the 
wife to be held liable where she furnishes 
a car for her husband’s use, convenience and 
pleasure, and he has an accident in said car. 
The weight of authority does not base its 
decisions upon the natural results obtained 
by such reasoning. 
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Statutory Extension 
of Owner's Liability 


As the family purpose doctrine began to 
be applied, an owner or provider of a car, 
used within the meaning of the doctrine, 
could not escape liability with the excuse 
that it was not being used in his business. 
This excuse has been further limited by the 
passage of statutes in a number of states‘ 
to the effect that the owner of a motor 
vehicle is liable whenever it shall be operated 
by any person other than the owner with 
the consent of the owner, express or implied. 
These statutes make the owner’s permission 
for the vehicle’s use the basis of his liability 
and dispense with the common law require- 
ment of actual agency as a condition of his 
liability. 

Strictly Applied.—Just as these latter stat- 
utes create a new right of action giving a 
remedy against one who would not other- 
wise be liable and must be strictly construed, 
so likewise the family purpose doctrine also 
creating a new right of action and giving 
a remedy against one not otherwise liable, 
should, on correct legal principles, be applied 
strictly and only where clearly applicable. 

Trends—The converse seems to be true. 
The trend of the decisions is now to extend the 
application of the doctrine to sets of facts 
which frequently tax the reasoning power 
of the attorney. 


Doctrine May Be Vulnerable 


It is not inconceivable, however, that the 
high courts in some of the states might 


Mr. Jones is a member of the New York and 
Georgia bars. Specializing in insurance law, 
he is presently associated with the Atlanta 
firm of Alston, Foster, Sibley and Miller. 


reverse their long adhered-to position and 
reject the family purpose doctrine, joining 
the other states in which the courts have 
rejected it. There is a strong, logical argu- 
ment which attorneys advocating such re- 
jection may make. The law in Paul v. Vir- 
ginia, precedent since 1869, was virtually 
overruled by the Supreme Court of the 
United States seventy-five years later in 
U-> S. v. Southeastern Underwriters Associa- 
tion, et al.,° thus setting the stage for an- 
other upset. 


The court in Van Blaricom v. Dodgson, 
et al., 220 N. Y. 111, 115 N. E. 443, said: 


“We have never heard it argued that a 
man who kept for family use a horse or 
wagon or boat or set of golf sticks had so 
embarked upon the occupation and business 
of furnishing pleasure to the members of 
his family that if some time he permitted 
one of them to use one of those articles 
for his personal enjoyment, the latter was 
engaged in carrying out, not his own pur- 
poses, but, as agent, the business of his 
father. 

“Tt seems to us that the present theory is 
largely due to the thought that because an 
automobile may be more dangerous when 
carelessly used than any of the other articles 
mentioned, there ought to be a larger lia- 
bility upon the part of the owner, and to 
this end an extension of the doctrine of 
principal and agent in order properly to 
safeguard its use. 

* * * 

“And in the present case it is in effect 
argued that because the use of an automobile 
upon a highway may be dangerous, and 
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therefore is a privilege subject to license by 
the state, the courts can apply a different 
rule of agency to its use than would or could 
be applied to the case of the other articles 
which have been mentioned. This kind of 
argument, as it appears to us, discloses the 
novelty and weakness of the proposition 
which is being urged upon us. It seems to 
disclose the idea, as an essential part of the 
argument, that because an automobile is 
different than a horse or boat, some advanced 
rules ought to be applied to its use. But the 
rules of principal and agent are not thus to 
be formulated. They are believed to be 
constant and not variable in response to the 
supposed exigencies of some particular situ- 
ation. The question whether one person is 
the agent of another in respect of some 
transaction is to be determined by the fact 
that he represents and is acting for him 
rather than by the consideration that it will 
be inconvenient or unjust if he is not held to 
be his agent. If, contrary to ordinary rules, 
the owner of a car ought to be responsible 
for the carelessness of everyone whom he 
permits to use it in the latter’s own business, 
that liability ought to be sought by legisla- 
tion as a condition of issuing a license rather 
than by some new and anomalous slant 
applied by the courts to the principles of 
agency.” 


Advantages of Doctrine 


There are definite points in favor of the 
doctrine. It places the financial responsibility 
upon the car-owner or provider while it 
is being used by a person financially irre- 
sponsible, and it relieves the injured per- 
son from the difficult task of meeting the 
owner or provider’s claim that, upon the 
occasion in question, the car was not being 
used for his pleasure or business. 

It is suggested however, that the best 
protection for the public would be afforded 
by passage of statutes in all states requiring 
all owners of automobiles to take out sub- 
stantial liability insurance policies covering 
liability incurred while the car is being 
driven by members of the owner’s family or 
anyone else with the owner’s permission. 


Person Not Owner of 
Car May Be Liable 


Even though legal title to the automobile 
is in the trade name of the defendant's busi- 
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ness, defendant may be held liable* in an 
accident arising where his wife and daughter 
are permitted to drive the car for busi- 
ness, shopping and collecting. And where 
the president of a corporation had the cus- 
tody of an automobile which was used exclu- 
sively by him and his wife, the fact that title 
to the car was in the corporation did not 
absolve him from liability for her negligence 
under the family car doctrine.® But it has 
been held that a corporation cannot be held 
liable under the doctrine.’ 

However, where defendant’s minor son 
at the time of the accident was driving a 
Dodge sedan belonging to defendant’s mother- 
in-law, it was held the defendant father 
could not be held liable even though his son 
at the time of the accident was using said 
automobile with the knowledge and consent 
of defendant’s wife and on an errand for the 
purchase of groceries for defendant’s wife. 
It was held immaterial that defendant also 
owned a Dodge touring car. Mitchell v. 
Mullen, 45 Ga. App. 285, 164 S. E. 278. 

An owner of an automobile is not liable 
for personal injuries caused by it merely 
because of his ownership.” So where an 
adult daughter owned on automobile, and 
she lived with her father, she was held not 
to be liable under the family purpose doc- 
trine where her father was driving her car 
with her consent for his own pleasure at the 
time of the accident, the automobile in ques- 
tion normally being used by adult members 
of the household. The defendant daughter 
managed the home although the father paid 
the expenses. White v. McCabe, 208 N. C. 
301, 180 S. E. 704. 


Person Not Head of 
Family May Be Liable 
In Wyant v. Phillips, (W. Va.) 179 S. E. 


303, a wife who owned an automobile used 
by herself and husband for their comfort, 
recreation and convenience, was held liable 
for her husband’s negligent operation of the 
car, notwithstanding the fact that the husband 
was head of the family and paid the cost 
of upkeep and operation of the car and all 
household expenses, the wife having no 
income. 

So also in Rutherford v. Smith, O’Brien v. 
Smith and Collins v. Smith, 284 Ky. 592, 
145 S. W. 2d 533, the rule was laid down 
that it is not the head of a family as such 
who is liable under the doctrine, but the 
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father, mother, grandmother or family head 
who owns, maintains or provides the car. 
There the grandmother furnished the car to 
her grandson who drove the car negligently. 
The child lived with the grandmother and 
received an allowance from her. The child’s 
mother lived in a separate home but also 
gave the child an allowance. The record 
was silent as to whether or not the father 
was living. The grandmother was held 
liable, she being treated as standing in loco 
parentis to the grandchild. 


A few authorities would limit liability 
under the doctrine to one who is head of 
the family.” 


Adult Driver 


The cases split as to whether the owner 
of the car is liable when the driver is an 
adult member of the owner’s family. 

The cases™ holding no liability usually 
rest their decision on the fact that the parent 
has no obligation to support the adult child, 
is not entitled to said child’s services, and 
that therefore the adult child is not serving 
any purpose of the parent by so driving 
the car for his own pleasure. Some of the 
cases* holding the parent liable stress the 
fact that the adult child lived with said 
parent and did not pay board. Other cases * 
hold the parent liable regardless of whether 
the adult child pays board, usually on the 
theory that, regardless of the fact that said 
child has reached the age of majority, he 
is nevertheless the agent of the parents. 


Member of the Family 


One essential fact that must exist in the 
family purpose doctrine is that the driver 
of the car was a member of the family of 
the defendant who owned or furnished the 
use of the automobile.” Hence a driver of 
the automobile who is a relative, and even 
a close relative, but not what is considered 
by the courts “a member of the family” 
of the person who owns or furnishes the car 
cannot impose liability upon said owner or 
provider of the car under the doctrine.” 
Liability under some authorities ** may be 
established under the doctrine by a driver 
who is not a relative but is still considered 
“a member of the family.” Most cases ™ 
would require that the driver of the car to 
be “a member of the family”, must live 
in the same household with the person own- 


ing or furnishing the use of the automobile. 
Hence where the stepdaughter driver did not 
live with her stepfather, the owner of the 
car, she was held not to be a member of his 
family.” In Nevada ™ eyen where the driver 
of the car lived with the owner and shared 
the household expenses it was held that his 
relation as a brother-in-law to the owner of 
the car was not sufficient to make him “a 
member of the family” of the owner of the 
car where the latter did not support his 
brother-in-law, the court stating that a 
family must have a head upon whom its 
other members are wholly or partially de- 
pendent. Although the definition of who is 
“a member of the family” of the owner or 
provider of the car is not usually stated 
categorically, McGee v. Crawford, 205 N. C. 
318, 171 S. E. 326 held at p. 327 (in 171 S. E.): 


“The term ‘family’ is an elastic expression, 
and must necessarily vary with given facts 
and circumstances, but the description of the 
relationship given by our court, supra, im- 
plies: (1) Those who live in the same house- 
hold, subject to the general management 
and control of the head thereof; (2) depend- 
ence of the members upon such supervising, 
controlling and managing head; (3) mutual 
gratuitous services with no intention on one 
hand of paying for such services, and no 
expectation on the other of receiving reward 
or compensation.” 


It was held a question for the jury 
whether a niece™ driving the car was a 
member of the family of her aunt where she 
lived with said aunt. 


A nonsuit in Georgia™ was held to be 
properly granted where a nephew, the driver 
of the car, did not live at the home of his 
uncle, the owner of the automobile, it being 
held that there was no testimony that the 
nephew was a member of the said uncle’s 
family. The wife of the owner of the car, 
the driver’s aunt, had instructed said nephew 
to drive the car to school to get her son. 


In Arizona the Supreme Court held * that 
where the second cousin of the owner was 
driving the car at the time of the accident, 
the said cousin not living at the home 
of the owner of the car, the car was not a 
family car and the family purpose doc- 
trine did not apply to a car driven by owner’s 
cousin on the latter’s own personal business 
and pleasure. 
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Where Driver Exceeds Permission 


The weight of authority * would affirm 
verdicts holding one who owned or provided 
an automobile liable where the driver, a 
member of his famify, was given a restricted 
permission to use the car but exceeded and 
violated the permission (1) by using the car 
a few hours longer than allowed” or (2) by 
driving the car to a neighboring town™ 
when permission was only given to use it 
in the town where the owner lived or (3) by 
driving the car to a place in the town other 
than where the owner specified,” or (4) 
where the member of the family was per- 
mitted to drive but expressly forbidden by 
the owner to let anyone else drive and said 
member of the family did let another drive 
while he was in the car, the accident then 
occurring.” 

The reasoning used in many cases hold- 
ing that the owner of the car could not limit 
the permission given is well stated in Evans 
v. Caldwell, 184 Ga. 203, 190 S. E. 582: 

" If the car is used for such purpose 
with the permission and consent of the 
parent, either express or implied, even though 
on the particular occasion the parent limits 
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the use of the car to a particular destina- 
tion and return, such limitation is not a 
limitation on the purpose for which the car 
is being used. The purpose for which the 
car is being used and for which consent 
is given is the pleasure, comfort, and enjoy- 
ment of the child. Therefore, if the child 
disobey the parent and use the car for the 
same purpose but in a different locality, he 
is still engaged in the business of the parent, 
and the parent is liable for the negligence of 
the child while so engaged. So long as the 
child uses the car for the purposes of 
pleasure, comfort and enjoyment, no question 
of deviation arises, but only a question of 
disobedience of instruction.” 

The minority rule would relieve the person 
who owns or furnishes the automobile from 
liability where the driver exceeds the per- 
mission given by driving in a certain city 
in which the owner has forbidden him to 
drive,” or where the driver keeps the car 
in use beyond the time authorized or wh-re 
the driver permits another person to drive 
the car.” The reason usually given for these 
decisions is that the driver has exceeded his 
authority to use the automobile and acted 
beyond the scope of his agency.” 
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rhore The National Conservation Bureau has recently given out some interesting 


statistics on what they regard to be the greatest contributor to traffic congestion 
, and parking shortages. In a survey made in Morristown, New Jersey it was 
d his shown that on a normal 56 foot street, angle parking only permitted the passage 
acted of two lanes of traffic whereas parallel parking permitted the passage of four 
lane traffic. In recommending a change figures were produced from Chicago 
which showed that where angle parking was discontinued and parallel parking 
substituted, there was a 72% decrease in traffic accident frequency whereas in 
a section that continued to use parallel parking there was an increase of 60% 
sualty in accidents over the same period. 
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Illinois-Pennsylvania Reciprocity 


It has been announced that Illinois and Pennsylvania have agreed that Life, 
Fire and Casualty Insurance Brokers, licensed by their respective states shall 
be issued non-resident broker’s licenses merely upon certification by the resident 
state as to having met the license requirements of said state—except where the 
broker still maintains an office as broker or agent in the other state. 


Pennsylvania and Rhode Island have recently announced a similar reciprocity. 


No Good Conduct Medal Here 


“A certificate of good conduct may not be issued by the Board of Parole 
to remove the disability imposed by Insurance Law Sec. 123 (9) which provides 
that a person who has been convicted of an offense involving fraudulent and 
dishonest practices cannot be licensed as an independent insurance adjuster. 
A conviction on the charge of ‘Corruptly Requesting Gratuity’ comes within the 
purview of said section.”—Opinion of the New York Attorney General, March 
30, 1946. 
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Insurance Law 


During the War Years 
By Edwin W. Patterson 


The law of insurance has sustained dur- 
ing the period 1940-1945 one major earth- 
quake, the potential consequences of which 
are not yet fully determined, and one major 
avulsion, which has rendered obsolete or 
obsolescent numerous judicial precedents. 
It has also received a number of minor 
accretions. Otherwise the law of insurance 
was about the same in 1945 as in 1940, The 
basic doctrines and principles of insurance 
law have not been substantially changed. 


The major earthquake was caused by two 
decisions of the Supreme Court of the 
United States that were rendered on the 
same day. These two decisions, United 
States v. South-Eastern Underwriters Ass’n, 
322 U. S. 533 (1944), and Polish National 
Alliance v, National Labor Relations Board, 
322 U. S. 643 (1944), established a new 
doctrine of American constitutional law, 
that insurance is “commerce” within the 
meaning of the “commerce clause” of the 
Federal Constitution, U. S. Const. Art. I, 
Sect. 8, and hence that the Congress has 
power to regulate the business of insurance 
in any way and to any extent appropriate 
for the regulation of “commerce . . . among 
the several states.” 


When it is remembered that for nearly 
seventy-five years before these decisions, 
beginning with the case of Paul v. Virginia, 
8 Wall. 168 (U. S. 1869), the Supreme Court 
had consistently said that insurance was 
not “commerce,” and that in reliance upon 
those decisions the several states have de- 
veloped their own independent systems or 
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schemes of regulation and taxation of the 
insurance business, whether interstate or 
intrastate in character, it will be seen that 
the two decisions of June 5, 1944, raise a 
host of questions as to the continuance of 
the various regimes of state regulation. 
These questions are of potential interest to 
all lawyers who have anything to do with 
the law of insurance, first, because the Con- 
gress may, if it sees fit, adopt a com- 
prehensive regulation of the rights of 
policyholders and other claimants under inter- 
state insurance transactions, and secondly, 
because even without such Congressional 
action some state laws prescribing or affect- 
ing the rights of insurance claimants may 
be wholly or partly invalidated in so far 
as they purport to apply to interstate in- 
surance transactions. 


The major avulsion in the law of insur- 
ance was brought about by the adoption by 
statute in New York of a third standard 
fire insurance policy, effective in 1943, and 
by the subsequent adoption in all but seven 
other states of the same, or substantially 
the same, form of policy. From the stand- 
point of lawyers engaged in the litigation 
or settlement of claims under fire insurance 
policies, the most significant aspect of the 
new policy is the almost complete elimina- 
tion of the “moral hazard” clauses found 
in the two older New York forms, which 
were formerly used in a majority of the 
states. 

The decisions in the South-Eastern Under- 
writers and the Polish National Alliance cases, 
while not wholly unforeseen, created con- 
sternation and doubt among insurance com- 
pany officials and lawyers for several reasons 
First, because most fire insurance and cas- 
ualty insurance companies had for many 
years joined together in rating bureaus to 
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fix rates of premium, and these activities 
were now possibly illegal under the Sher- 
man Act. Second, the door was opened to 
complete regulation of interstate insurance 
transactions by federal legislation. Third, 
even without such legislation, it was pos- 
sible that many state statutes regulating 
or taxing interstate insurance carriers would 
be held invalid as imposing discriminatory 
or other undue burdens upon interstate 
commerce. 


To allay these doubts, for the time being 
at least, the Congress, pursuant to a recom- 
mendation of the President, enacted a 
statute, which suspended until 1947 the appli- 
cation to insurers of the Sherman Act and 
similar federal legislation, and declared the 
continued regulation and taxation of the 
business of insurance by the several states 
to be in the public interest and to be valid 
until Congress otherwise provides. 


The author develops this subject in more 
detail by treating on insurable interest in 
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A New Commissioner in Oklahoma 
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property, interests of others than the named 
insured, subrogation, insurable interest in 
life, the insured event and excepted causes 
of loss, warranties, representations and con- 
cealment, and waiver, estoppel and election. 
From his survey the author concludes that 
the law of insurance has not stood still 
during the war years. The business of insur- 
ance has now been brought within the com- 
merce clause of the Federal Constitution. 
The consequences of this far-reaching 
change have yet to be realized. New policy 
forms have eliminated many defenses avail- 
able to the insurer under the older forms. 
The future litigation of insurance claims 
will, it is believed, turn more upon the sub- 
stantive meritsjor defects of the claim and 
less upon technical breaches of condition 
which sometimes concealed the real issues 
in controversy. Despite these simplifications 
the insurance lawyer will still need to know 
the functions of the insurance contract and 
the basic doctrines which determine its 
validity and its interpretation. 


A successor has recently been appointed to the office recently vacated by the 
death of Commissioner Reed of Oklahoma. The new Commissioner is Donald 
Dickey. At the age of 25, it is believed that Mr. Dickey is the youngest of all the 
Commissioners. He is a graduate of Oklahoma A. & M. College, and comes into 


the state office from the agency field. 


As the present appointment is only to fill 


out Mr. Reed’s term, Commissioner Dickey will run tor election in the forth- 


coming Oklahoma elections. 


Reduction in Interest Rate on NSLI 





On and after August 1, 1946, the interest on all policy loans then outstanding 
or thereafter granted will be at the rate of 4% per annum, in conformity with the 


Anti-Polio Drive Advancing 


precedent set by leading commercial organizations recently. 


Although the reports from the mid-west for this year are not encouraging, 
the Metropolitan Life Insurance Company has indicated that death from polio- 
myelitis has dropped off in the past three decades. The female has turned out to 
be hardier than the male. Whereas in 1915 the death rates for both sexes were 
identical, the girls now only show 50% of the boy death rate. The girl death rate 


is 1.1 per 100,000. 
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Digested from the Columbia Law Review 
for March, 1946 


Prima Facie Torts 


Combination and Non-Feasance 
By Robert L. Hale 


“Now, intentionally to do that which is 
calculated in the ordinary course of events 
to damage, and which does in fact, dam- 
age another in that person’s property or 
trade, is actionable if done without just 
cause or excuse. Such intentional action 
when done without just cause or excuse is 
what the law calls a malicious wrong.” 


This statement by L. J. Bowen in the 
case of Mogul Steamship Co. v. McGregor, 
Gow & Co., 23 Q. B. D. 598, 613 (1889) is 
the classic expression of what had come to 
be known as the prima facie tort doctrine. 


Most transactions in the economic world 
result from mutual threats to damage the 
other party in his property or trade unless 
he will accede to the terms offered, but 
great confusion would result if courts took 
upon themselves the responsibility of revis- 
ing all the economic relationships between 
the different members of the community in 
accordance with théir own notions of eco- 
nomic justice because different judges have 
different economic philosophies, and because 
the revision could take place only piece- 
meal, as cases chanced to arise. 

When the economic motive for inflicting 
damage is remote, or when there is no 
economic motive at all, but only a desire 
to do harm as an end in itself, then the 
courts are apt to apply the prima facie tort 
doctrine to inquire whether the particular 
end justifies the means. However, damage 
inflicted or threatened in bargaining, un- 
less inflicted by means that are otherwise 
unlawful, is held justified if the purpose 
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is to obtain more money or to buy for 
less. Even Lord Bowen kept the scope of 
his doctrine in narrow bounds, and held 
that as long as the defendants were acting 
to promote their competitive advantages, 
that was justification enough. 


In England, it has been held doubtful 
whether the motive makes a difference in 
the legality of a harmful act except in the 
case of combined action. American courts 
have shown less reluctance than has the 
House of Lords to adjudge acts unlawful, 
even when not done in concert, because of 
their motivation, and have not always re- 
garded every motive for economic advance- 
ment as a justification. 


Compulsion, or coercion, of course, is not 
necessarily unlawful. As long ago as 1842, 
Chief Justice Lemuel Shaw of Massachu- 
setts, in the leading case of Commonwealth 
v. Hunt, 4 Metc. 111 (Mass. 1842), held that 
the facts alleged in a certain indictment did 
not set forth a criminal conspiracy. Justice 
Holmes’ dissenting opinion in Veglahn v. 
Guntner, 167 Mass. 92, 44 N. E. 1077 (1896) 
also contains several remarks pertinent to 
this subject. 


When an employer inflicts harm on a 
worker, however, by declining to employ 
him further, or when a worker inflicts harm 
to an employer by discontinuing his work, 
neither is doing any affirmative act. The 
refusal to employ or to work is called “non- 
feasance” or an “omission” to act, rather 
than an act, and many courts find diffi- 
culty in holding non-feasance unlawful un- 
less a person has incurred something like 
a contractual duty to act. Where there is 
a combination of several persons for the 
purpose of concerted non-feasance, however, 
the act of combining may be held to supply 
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the missing ingredient of affirmative action. 
These circumstances, as well as the bad 
odor attaching to the word “conspiracy”, 
render conduct of a combination of persons 
more vulnerable to legal attack than similar 
conduct of a single individual. Justice 
Holmes’ opinion in Aikens v. Wisconsin, 195 
U. S. 194, 204, 205-206 (1904) illustrates 
this point. 

Perhaps judicial reluctance to recognize 
affirmative duties is based on one or both 
of two inarticulate assumptions. One of 
these is that a rugged, independent indi- 
vidual needs no help from others, save such 
as they may be disposed to render him out 
of kindness, or such as he can induce them 
to render by the ordinary process of bar- 
gaining, without having the government 
step in to make them help. All he is sup- 
posed to ask of the government is that it 


interfere to prevent others from doing him 
positive harm. The other assumption is 
that when a government requires a person 
to act, it is necessarily interfering more 
seriously with his liberty than when it 
places limits on his freedom to act—to 
make a man serve another is to make him 
a slave, while to forbid him to commit 
affirmative wrongs is to leave him still es- 
sentially a free man, 

The law recognizes non-feasance as a 
tort when it is clear that the only motive 
for the omission is a bad one. Judicial law- 
making, however, cannot be expected to 
correct all the maladjustments resulting 
from the mutual threats inherent in eco- 
nomic transactions. For more fundamental 
remedies we must resort to legislative and 
administrative processes. 
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A Judge Scrutinizes a Decision 


“My trouble is, to become fully persuaded that I know. I reconsider, revise, 
scrutinize, revise the scrutiny and scrutinize the revision, and then I discover 
the thing is all wrong. My colleagues are called; we reconsider and decide the 
other way. Then I am satisfied; for when I know the law is not on one side, 
it must be on the other.”—Logan E. Bleckley. 


On Judicial Qualities 


“Judges ought to be more learned than witty, more reverent than plausible, 
and more advised than confident. Above all things, integrity is their portion and 


proper virtue.”—Francis Bacon. 


Be Specific! 


“We must struggle as we can to impose coherence upon language put 
together at random, but we may and should insist upon the most unsparing use 
of the canon contra proferentem; that is, upon the underwriter disclosing a plain 
path out of the jungle he has created.”—United Deliveries Inc. v. Norwich Union 
Fire Insurance Society, Ltd., 5 CCH Fire and Casualty Cases 626. 
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Prosecuting Loan Sharks 
under the Mail Fraud Statute 


By Stewart Lynch 


Discussed in this article is the general 
problem of loan sharks, and in particular 
the prosecution of automobile loan sharks 
by criminal prosecution under the Federal 
Mail Fraud Statute, just prior to Pearl 
Harbor. The discussion is timely because 
returning service men and women afford a 
fruitful field for such illicit operations. 

The loan shark is the unlicensed and un- 
regulated money-lender, who “serves you 
in the present tense, lends you in the con- 
ditional mood, keeps you in the subjunctive 
and ruins you in the future.” 

In the case here considered, in which no 
mention is made of the companies in order 
to spare them any possible embarrassment, 
it was clear that a scheme had been devised 
for obtaining money through illegal charges 
for loans, by falsely representing that the 
charges were for insurance. The mails were 
used in executing the scheme in that credit 
cards were issued inviting the public into 
the places of business where the scheme 
was executed and the other mailed matter 
confirmed and repeated the false represen- 
tations. This constituted a violation of the 
Mail Fraud Statute. The deception was 
both by implication and by express words. 
The scheme also involved getting money 
by making promises which were not to be 
kept, and, as such, was within the Mail 
Fraud Statute. 

In prosecuting the practices used in this 
scheme, the false representations, alleged 
in the indictment, numbered fourteen. They 
can be condensed to five principal points: 

1. That each branch office was independ- 
ent and locally organized, while in reality 
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it had been initiated, financed, managed and 
was at all times in close contact with, and 
under domination of and control from, 
Philadelphia. 


2. That the persons to whom credit cards 
were sent were of a limited and preferred 
type whose credit had been proved and 
who were, therefore, granted special privi- 
leges, when really the cards were sent in- 
discriminately to names appearing on the 
state lists of automobile owners; there were 
no special privileges existing. Anybody 
who had an automobile and who applied 
for a loan, regardless of his having previ- 
ously received one of the cards mentioned 
above or not, could get a loan. 


3. That there would be no investigation 
of the applicant for loans, when actually 
each credit office intended to and did con- 
duct an investigation of each person seeking 
a loan. 


4. That the interest rate on the loan 
would be at the lowest and lawful rate, 
when the charges for the use of the money 
were far above the legal limit that could 
be charged as interest. 


5. That all cars would be insured for 
fire, theft and burglary, when actually most 
cars were never insured at all. 

The arguments of those accused centered 
in attack or defense of this representation 


1. It was argued that the loan companies 
had general credit which supported any in- 
surance which was supposed to have been 
effected. Granting such statement to be 
true, the victims in these cases were led 
to believe that they were being furnished 
with insurance taken out with an insurance 
company. That they never received insur 
ance protection would certainly 
amount to a “scheme or artifice to defraud 
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or the “. . . obtaining [of] money or prop- 
erty by means of false or fraudulent pre- 


tenses.” 


2. It was urged that no borrower sut- 
fered damage because the insurance was 
not furnished as represented. But, it is 
not necessary that anyone actually suffer a 
in order to constitute the crime of 
using the mails to defraud. It is not even 
necessary that the scheme result in gain 
to the perpetrator. The borrower, however, 
may be said to have suffered financial detri- 
ment in that he was obliged to pay exor- 
bitant amounts for insurance which, in most 
cases, was never furnished. 


loss 


2 


3. It was contended by the loan sharks 
that the XXX Company was actually op- 
erating under a type of hazard agreement 
by which they relieved the automobile own- 
ers from personal liability on the loan in 
return for the payment of a flat sum of 
money. But, as was pointed out by the 
prosecution, hazard agreements were used 
only in loans originating in Virginia and 
only occasionally in Pittsburgh, Pennsyl- 
vania. Any justification for the flat rate 
exorbitant “insurance” charges was of no 
effect in Delaware, in Maryland and in the 
District of Columbia because hazard agree- 
ments were not used there. Insurance was 
promised and paid for, but insurance was 
not forthcoming. Therefore, it was urged 
by the Government there was fraud under 
the Statute. 


4. It was 
was merely 


the insurance 
of the holders 


contended that 
for the benefit 


of the collateral, the lenders, and, therefore, 
there was no detriment or deception to the 


borrower. ‘The notes signed by each bor- 
rower created a personal obligation, and 
the title of the automobile was merely 
posted as collateral. The insurance con- 
templated by the borrower was intended 
to cover his automobile and was as much 
for his benefit as it was for the benefit of 
the lender since it was for fire, theft and 
collision. Under such a policy, the equity 
of the borrower would be covered by in- 
surance, as well as any interest the lender 
might have at the time of a loss. 


5. It was also maintained that the credit 
cards made mention of insurance and 
that, therefore, they could not be tied into 
the scheme of charging premiums for in- 
surance which was never intended to 


no 
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effected. The credit cards merely stated 
that loans were made at the “lowest” and 
“lawful” rates. 

The last was true. But, it was contended 
by the Government that the contents of the 
credit cards were immaterial as long as they 
were used as a part of the plan in execu- 
tion of the scheme. The Doe organization 
had counsel wise enough to recognize the 
soundness of the prosecution’s reasoning. 
A plea of guilty was finally entered by the 
companies and the court imposed fines in 
excess of $50,000. 

One of the more interesting questions 
raised by this whole subject was the ques- 
tion whether a scheme to exact usurious 
rates constitutes, in and of itself, such a 
scheme to defraud as is prohibited under 
the Mail Fraud Statute. 

Equity has long treated exorbitant inter- 
est rates as being of a fraudulent nature. 
Considerable case law may also be found 
to support the view that usury is fraudulent. 

It is usually considered that an element 
of deception must be present to constitute 
fraud under the Mail Fraud Statute, al- 
though no mention of deception was made 
in Horman v. United States, 116 F. 350 (CCA 
6, 1902). This consideration, added to the 
liberal attitude the courts have subsequently 
taken as to what constitutes fraud, leads 
one to venture the thought that usury would 
be held fraud within the Mail Fraud Stat- 
ute if the proper factual situation were ever 
squarely presented to the court. 

But even if the Supreme Court should 
fail to hold, prosecution of the loan 
shark under the Mail Fraud Statute should 
not be too seriously hampered. It is typical 
of the loan shark that he inevitably steps 
out of bounds in an attempt to ensnare his 
prospective victims, much as his deep sea 
counterpart must often turn over on its 
back to catch his prey. If misrepresenta- 
tions are made, and the mails are used, the 
perpetrator making them, knowing them 
to be untrue and intending to thus entice 
the victim, is using the mails to defraud. 


so 


In a recent lecture, Judge Moscowitz, 
United States District Judge for the East- 
ern District of New York, took occasion 
to criticize the use that has been made of 
the Mail Fraud Statute, saying in substance 
it was being twisted to apply to situations, 
1. e., larceny, arson, theft, etc., which were 
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never contemplated by Congress when the 
Statute was enacted. 

Conceding that there have been instances 
where the Statute has been misapplied, 
is believed that the prosecution of the loan 
shark by means of the Mail Fraud Statute 
cannot be properly subjected to such criti- 
cism. Judge Moscowitz stated that the orig- 
inal purpose of the statute was to prevent 
illegal acts, such as the sale of wildcat gold- 
mine stock, through the use of the mails 
in perpetration of such fraud. While the 
loan shark may not be selling anything, 


->>%< 


nonetheless he is frequently scheming to 
obtain the money of his victims through 
false representations just as does the vendor 
of wildcat gold-mine stocks, and he some- 
times does attain his fraudulent objective 
by using the mails for the perpetration of 
his fraud. 

Until such time as state and small loan 
statutes with teeth are universally available 
to law enforcement officers, it is suggested 
that the Mail Fraud Statute is the hypo- 
dermic harpoon which will land most of 
the loan sharks in the approaching season. 
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The Constitution Is What the Lawyers Make It 


“WE speak of our Constitution as the wise organic instrument under whose 


provisions the nation had moved on to strength and glory; 


was the handiwork of 
Think how we would 


lawyers. 
have drifted, 


would have been, without its grants, limitations and distributions of power. 
same may be said of every State Constitution, 
brain of the lawyer which fashions them, 
As a general 
the lawyer 
Brewer. 


in a general way, the 
statute. It is the 
applies and makes them useful. 
even by the few brilliant exceptions, 
judge and the executive.”—David J. 


What a Lawyer Should Be 


but that Constitution 


They framed it, and they have interpreted it. 
and what a helpless mass of people we 


And, 
and of every 
and his brain that 
made more conspicuous 
has been the legislator, the 


rule, 


“Some people think that a lawyer’s business is to make white black; but 
his real business is to make white white in spite of the stained and soiled condi- 


tion which renders its true color questionable. He 
Bleckley. 


washing-machine.”—Logan E. 


A Lawyer Must Be Honest 


is simply an intellectual 


“Of all the men on earth who cannot afford to be dishonest, for the sake 


of humanity, are lawyers, as in 
George P. Metcalf. 
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Digested from Cornell Law Quarterly 
for September, 1945 


Some Discrimination Problems 


in Air Freight Service 


N SEPTEMBER 14, 1944, for the first 
time since the enactment of the Civil 
Aeronautics Act of 1938, a tariff for the car- 
riage of freight or cargo by a commercial 
airline was filed with the Civil Aeronautics 
Board. Until then, carriage of cargo had been 
limited to the medium of the Railway Express 
Agency. 

It is now of interest to examine the nature 
and extent of the obligation to transport 
freight of a common carrier by air. 


Such an examination involves consideration 
of the primary rights and obligations of the 
carrier to transport cargo under the terms 
of its certificate of public convenience and 
necessity, the applicable statutes and certain 
of the common law concepts that are adapt- 
able to the peculiar nature of air transpor- 
tation. To give this inquiry proper focus, 
brief mention may be made of the control- 
ling features of the certificates and of the 
governing statute. The usual form of Cer- 
tificate of Public Convenience and Necessity 
under which the various federally certificated 
airlines have been operating authorizes the 
airline 
“to engage in air transportation with respect to 
persons, property and mail as follows: 


The holder shall render service to and from 
each of the points named herein. Between 
the terminal point—(name of city), the in- 
termediate points—(names of intermediate 
cities or towns) and the terminal point— 
(name of city) to be known as Route—(here 
route number is inserted).’’ 


The Civil Aeronautics Act also appears to 
impose upon the air carrier the obligation 
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of cargo transportation and it gives to the 
Civil Aeronautics Board discretionary pow- 
ers to cancel the certificate to the extent that 
the service authorized is not inaugurated. If 
air cargo service is being offered, may it be 
limited for the time being to long-haul points 
on the ground of economic feasibility? 


Development of Public Regulation of 
Discrimination in Transportation 


In the early history of regulation of public 
service companies, the problem was mainly 
one of seeing that no undue or unjust dis- 
crimination was effected. Later in the nine- 
teenth century, to cope with problems of 
discrimination, railroad commissions were 
set up in the transportation. The same need 
led to the passage of the Interstate Com- 
merce Act in 1887, whose essential purpose 
was to prevent discrimination. Prohibition 
of discrimination, however, did not mean 
strict uniformity. Differentials in rates and 
services were recognized as necessary, con- 
ditioned on the one hand by the physical 
and financial ability of the railroad to render 
the service, and on the other hand by the 
variable demands of various classes of the 
public for the service. 


What Constitutes Discrimination as to 
Transportation Services 


Under the principles of early cases, there 
was no common law obligation on the part 
of the air carrier to carry freignt since there 
was no offering or dedication by the air car- 
rier of its facilities for such purpose. On 
the other hand, there was no specific con- 
tract or franchise obligation on the part of 
the air carrier to carry freight unless it can 
be said that the conditions of the certificate 
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of public convenience and necessity consti- 
tuted such an obligation. 

Furthermore, the pattern that emerges 
from a study of the Civil Aeronautics Act 
is whole and it is consistent with the com- 
mon law concept oi gradual growth and the 
proposition that in 1938 Congress did not 
intend to prophesy the course of air cargo 
development by anticipatory law-making, but 
left it, for the time being, to the interplay 
of technological development and economic 
forces. 


It may be argued, however, that the air- 
lines are actually rendering a type of cargo 
service through the medium of the Railway 
Express Agency, and that this would estab- 
lish a holding out on the part of the airlines. 
While the first proposition is true, the second 
does not necessarily follow. In that situ- 
ation it is the REA which holds itself out 
to the public as the common carrier and 
not the airline as such. 

It is significant that as vet the Civil Aero- 
nautics Board has not invoked Sections 401 
(z) or 404 (a) for failure to provide freight 
transportation directly. If the test of pub 
lic and necessity’ were applied, however, 
there is substantial reason to believe that 
the cost of air-freight transportation would 
have been so great and the consumer market 
correspondingly limited that it would not 
have served the public convenience and 
necessity. 


Discrimination as to Localities 


The essential long-haul character of pres- 
ent air freight transport may be compared 
to through-train passenger service which 
necessarily omits many local stops. In con- 
sidering the rail-freight problem, the courts 
have consistently considered such elements 
as volume of business done, proximity to 
other stations, accessibility, cost of furnish- 
ing service, economic character of the locality, 
competition between trunk lines, relative needs 
of local and national commerce. 

If in rail transportation the roads are per- 
mitted to omit through service to certain 


stations, how much more reasonable would 
it be to do so in the case of air transport 
where the very nature of the transportation 
agency may require such- omission. That 
transportation cost in serving local traffic 
is generally proportionally higher than for 
through traffic seems generally conceded. 
In air transport multiplied take-off and 
landing, and the accompanying loading and 
unloading operations, make for very sub- 
stantial if not prohibitive costs. As a matter 
of fact, for a short haul the locality could in 
all probability use surface transportation 
facilities just as expeditiously and much 
more economically. 


Applying the foregoing principles, it is 
doubtful if any omitted locality could justify 
a demand for air freight service, or could 
make the required showing that it was 
harmed by an unreasonable discrimination. 


Some Rate Discrimination Problems 


Where it is the practice to blanket an area 
with a single or group rate, it may be con- 
tended that this would constitute a prefer- 
ence as to localities located in the outer 
perimeter of the area served. The practice 
is familiar to railroading, however, and has 
been upheld by the Interstate Commerce 
Commission. 


A discrimination question may arise when 
a shipper does not choose to avail himself 
of the pick-up and delivery service, but 
merely requires airport to airport transpor- 
tation. Better practice would make a rea- 
sonable allowance to the shipper to avoid 
discrimination, as in rail freight practice. 


Conclusion 


This study reaches the general conclusion 
that the airlines probably will be compelled 
to render only such freight service as their 
development makes feasible from the stand- 
point of transportation economics. ‘The 
capacity of the airline will be balanced 
against the needs of the particular locality 
in terms of over-all public benefit. 
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Such Modesty is Becoming 


“Judges at last are but men, encompassed by error, seasoned with sin, and 
fettered by fallibility.",—Ethridge, J. in State v. Metts, 125 Miss., 819, 88 So. 525. 
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LOAN COMPANIES IN INSURANCE 
BUSINESS? 


Responding to the recent order of the 
Missouri Attorney General that they reduce 
their interest charges from 30 and 36% 
annually to 8%, small loan companies in St. 
Louis have been constraining their borrowers 
to take out policies of life, accident and 
health and _ hospitalization insurance as 
revenue measures. This selling is illegal 
where the company is not licensed as a 
broker. The usual procedure, however, is 
for these companies to have a regularly 
licensed broker in their employ. The 
method is beyond reproach, except where 
it is found that the loan company is getting 
a cut on the commission earned by said 
broker. 


SOCIAL SECURITY BOARD 
SECONDS FEDERAL HEALTH BILL 


“Voluntary insurance fails of its primary 
purpose—to give insurance protection to 
the people who need it most .. . The final 
test is not good intention but the size of 
the coverage and the scope of protection. 
By these criteria, voluntary insurance against 
the costs of medical care has been tried 
and found wanting. Its greatest value has 
probably been the experience gained in 
learning how to operate prepayment plans 
for medical costs.” This was the indict- 
ment handed out by I. S. Falk, Social 
Security Bureau Director, and publicized 
by the Senate Committee on education and 
labor when it concluded its hearings re- 
cently on the subject of National Health 
Insurance. He pointed out that in families 
where wage earners made less than $1,000 
per year there were twice as many days of 
disability as there were in families where 
the income was in excess of $3,000 per 
annum. He showed how while there were 
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about 6,000,000 families covered by volun- 
tary plans, industrial, private group, con- 
sumer, medical society and government 
plans have practically 5,000,000 subscribers. 
In recommending a National plan the fol- 
lowing weakness of the voluntary systems 
were pointed out: local controversies, lack 
of information, advice of local physicians, 
systems of advance charging, extra charges, 
limitations in the plans and the competitive 
pressure of other costs of living. 


NATIONAL SERVICE LIFE 
INSURANCE REVISED 


When the Senate received the House bill 
making certain changes in National Service 
Life Insurance, it made so many revisions 
that it practically rewrote the bill just 
signed by President Truman. The Senate 
Bill provides among other things: all who 
Saw active service between October 8, 1940 
and Sept. 2, 1945 are entitled to apply for 
insurance after separation from service 
with few exceptions; to extend from 30 
days to 1 year the time within which the 
veterans’ administration must give notice 
to certain beneficiaries of the right to 
receive payments of insurance as a refund 
life income in lieu of the mode now pro- 
vided; to include step-parents among per- 
mitted beneficiaries; twenty year endowment 
and endowment at ages 60 and 65, are 
added to the classes of insurance to which 
National Service Life may be converted; a 
provision for an incontestability clause; to 
provide for the payment of insurance bene- 
fits in cases where applicants signed appli- 
cations for insurance to become effective 
at a future date and died in active service 
before the insurance became effective; to 
authorize trial by jury with respect to any 
denial of a claim for insurance benefits. 
There are many other revisions in addition 
to these. 
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BRITANNIA RELAXES CONTROL 
OF INSURANCE 
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THE TEXAS COMMISSIONER ON 
RISING INSURANCE COSTS 





In an effort to encourage the develop- 
ment of British insurance, the Assurance 
Companies Act, 1946 has been enacted. It 
draws within its scope, marine, aviation and 
transit insurance, not before the subject 
of legislation, and does not distinguish be- 
tween domestic, dominion or foreign insur- 
ance companies. The emphasis of the act 
is upon solvency of companies overall in 
the interest of policyholders, rather than 
the geographical segregation of assets, and 
it makes provision for what reserves and 
paid-up capital a company shall have. With 
this provision the principle of requiring 
deposits with the government is abandoned, 
and, in the case of those companies main- 
taining the higher standards of ‘solvency’ 
provision is made for the return of exist- 
ing deposits. The President of the Board 
of Trade made the following announcement 
to the House of Commons, “The Govern- 
ment have no intention of interfering with 
the transaction of insurance business by 
private enterprise save to the limited extent 
to which insurance at home may be affected 
by the existing proposals relating to exist- 
ing personal social insurance and industrial 
injuries. It is the desire of the Government 
that insurance should be, in the future as 
in the past, dealt with on an international 
basis and as business of an international 
character.’ 


TEXAS STORM CATASTROPHIC 


As the final tabulation of claims and paid 
losses was taking shape, the Southwestern 
department of the Fire Companies Adjust- 
ment Bureau announced that the mid-May 
San Antonio hailstorm, and the windstorm 
that followed it by two weeks, assumed 





proportions of a major catastrophe. Ex- 
clusive of mutual losses, some $7,000,000 
has been paid in claims. Claims are still 
being filed at the rate of some 50 odd per 
day. Contractors are faced with a major 
problem in making repairs with the short- 
ages that exist in materials. It is estimated 
that it will take anywhere from a year to a 
year and a half to effect the repairs for 
which they already have orders. 
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In a recent radio appeal, Commissioner 
Gibbs, of Texas, declared “I feel it my duty 
to declare that automobile insurance rates 
have reached alarming proportions. They 
are exceedingly high. I must be equally 
frank and say that the public itself has made 
these excessive rates, as the losses virtually 
make the rates.” He went on to show that 
up to June lst there had been an increase 
of 169% in automobile accidents over last 
year, and that the estimate of the Depart- 
ment of Public Safety was that there would 
be more than 2,000 deaths in Texas in 1946, 
60,000 injured, and 200,000 property dam- 
ages losses, from traffic accidents alone. He 
virtually pleaded with people to try to pre- 
vent accidents, and cited the instance of the 
City of Dallas, who, through an organized 
trafic safety program, had won state and 
national awards and, incidentally brought a 
tremendous saving to the automobile owner 
in that city with reduced insurance pre- 
miums, 


U. $. MOVES AGAINST 
REAL ESTATE CONSPIRACY 


The Attorney General of the United States 
recently uncovered the fact that his office was 
about to move against an association in New 
York together with a Savings Bank and 37 
corporations, including insurance companies 
who have been charged with a conspiracy 
in suppressing competition in the mortgage 
and real estate field in that area. They 
seek to dissolve the association and re- 
strain its present activities. Among the 
specific charges were that the defendants 
systematically exchange information 
cerning the mortgage suitability of real estate, 
fix minimum terms and rates for interest; 
enforce uniform rental policies to main- 
tain high rents; obstruct new construction 
in areas where the income from property 
would lessen the income from the real estate 
in which the lenders have a substantial in- 
terest; use their control of credit to exclude 
from cerain areas certain racial and minority 
groups by refusing to place mortgages in 
those areas. 
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RESULTS OF CHAMBER OF 
COMMERCE REFERENDUM 


Taking its cue from the recent referen- 
dum conducted, the United States Chamber 
of Commerce has announced its policy to- 
wards insurance as well as anti-trusts laws, 
foreign trade and transportation. Its policy 
towards insurance includes opposing legislation 
to extend the Social Security System to in- 
clude accident and health, hospitalization 
and medical care; the fight against inflation 


should be universally supported; with the 
exception of National Service Life Insur- 
ance government competition with private 
insurance companies is denounced; it advo- 
cates a uniformity in state taxes on insur- 
ance carriers; it supports a program for 
the revision of federal income and inherit- 
ance taxes; it would provide for minimum 
pensions and the extension of Federal Old 
Age and Survivor’s Insurance to include 
non-profit, and agricultural employees not 
now covered by the act. 


——— 


New Type of Bonus Proposed 


As a measure more in keeping with Maine’s ability to pay, and designed to 
prevent the wholesale lapse occurring in the field of National Service Life 
Insurance, Governor Hildreth recently proposed that all states consider paying 
veterans $130 towards their life insurance, or a $100 bonus. No distinction was 
to be made between overseas’ veterans and non-overseas’ veterans, and it was 
pointed out that such a provision would permit a veteran to carry $5,000 of life 
insurance for three years at state expense. Unfortunately. this proposal has been 
rejected. 


It's Catching! 


Recently another company has announced that they are also writing a Lawyer’s 
Liability Policy. The Zurich Group is providing coverage for “any damage 
during the policy term caused by the insured or any partner, associate or employee 
of the insured, in rendering or failing to render professional services in the 
practice of in the insured’s profession of lawyer.” It does not apply to any 
dishonest, fraudulent, criminal or malicious act, or to libel, slander, assault or 
battery. 
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a Misrepresented Coverage 
lain- The Better Business Bureau, Insurance Commissioners and companies are at- 
tempting to cure an evil that is infecting the automobile business these days. 
It has been disclosed that installment finance agents and companies are not 
delivering the insurance coverage that they promise in some instances. In 
some cases no insurance is placed at all, in other cases, merely fire and theft 
coverage is provided when the assurance of “full coverage” is given. As a 
means of correcting such evils some Insurance Departments have ordered that 
the purchaser must be furnished with a certificate of insurance within 10 days 
after purchase. 
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Opinions here and there: 


“The Attorney General Says—” 


LABOR UNIONS OUTSIDE 
INSURANCE CODE 


Is it permissible for a labor union to provide 
death benefits to its members in the amount 
of approximately $900. under the Insurance 
Code of the State of Michigan? The Insur- 
ance Code under Section 29 exempts labor 
organizations which admit to membership 
only such persons who at the time of ad- 
mission are engaged in any one occupation. 
Under Section 1, it is provided “No person 
or organization, domestic or foreign, shall 
offer or issue any insurance or annuity upon 
the lives of any person with the ex- 
ception that non-profit organizations of a 
purely philanthropic or social character may 
issue protection for the benefit of their 
members in amounts not to exceed $150. 
death benefit. . This prohibition shall 
not apply to organizations legally operating 
under exceptions to the application of the 
Insurance Code in force and effect hereto- 
fore, provided such organizations shall no- 
tify the commissioner of insurance of their 
intention to so continue. The com- 
missioner of insurance shall not be required 
to accept any such notice filed later than 
December 31, 1945.” The Attorney General 
said “. . . I am of the opinion that labor 
organizations are not within the scope of the 
Insurance Code and that the limitation put 
on death benefits under the above cited sec- 
tion 29, relates only to the immediate ante- 
cedent and does not relate back to labor 
organizations inasmuch as they are 
excepted in Section 29 the prohibition 
in Section 1 would not apply. Opinion of 
the Michigan Attorney General. 


FULL SUBSCRIPTION OF CAPITAL 
STOCK REQUIRED 


It is the rule in the State of Texas that 
the authorized capital stock of out-of-state 
insurers be subscribed and fully paid before 
such companies be admitted to do business 
in Texas. Opinion of the Texas Attorney 
General, June 13, 1946. 


CAN'T HAVE CAKE AND EAT IT 





When asked whether a member of the 
school-board of an Independent School Dis- 
trict could write insurance on the busses and 
buildings of said District, the attorney gen- 
eral ruled that it was contrary to public 
policy to allow a school trustee to write 
insurance as an insurance agent, although, 
if the insurance as such had been written, 
it would not invalidate the coverage. Under 
such circumstances the Board would not be 
authorized to pay the premiums. Opinion 
of the Texas Attorney General, June 5, 1946. 


FRANCHISE TAX v. PREMIUM TAX 


The Revised Civil Statutes of Texas, 1925, 
declared “every insurance company trans- 
acting the business of title insurance 
shall pay an annual tax upon gross premium 
receipts. .”’ Subsequent Acts in 1936, 
1937, 1939 and 1941 amended the amount of 
the tax but made no changes. However, in 
1929, an act was passed providing for the 
creation of corporations for owning abstract 
plants, insuring titles, etc., and the act plainly 
stated “Domestic Corporations operating 
under this law shall not be required to pay 
premium taxes,” at the same time providing 
for a franchise tax, for such companies and 
stating that foreign companies doing this 
business were to pay the same taxes as for- 
eign casualty companies and were not sub- 
ject to the franchise tax. Following the 
Southeastern Underwriters’ opinion, the leg- 
islature enacted a law providing for the tax- 
ation of domestic and foreign companies alike 
on a gross premium basis. Where a domestic 
company, organized under the 1929 Act, ques- 
tions the premium tax, the Attorney General 
recognizing the legislative intent and the 
principles of statutory construction, went on 
to say, “It is therefore the opinion of this 
Department that the Board of Insurance 
Commissioners has no authority to and should 
not demand or accept franchise taxes from 
any domestic title insurance or title guar- 
anty company chartered under the laws of 
Texas, but that it is the duties of such do- 
mestic companies to pay the gross premium 
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receipts tax according to the terms and pro- 
visions of . . .” Opinion of the Texas Alttor- 
ney General, May 28, 1946. 


VETERINARIAN HOSPITALIZATION 
HELD INSURANCE CONTRACT 


A proposed contract, wherein it is pro- 
vided that certain veterinary services, in- 
cluding hospitalization and treatment in the 
case of accident or sickness, obstetrical care, 
dental care, etc., will be furnished a dog or 
cat owned by a person who becomes a party 





to the contract is a contract of insurance 
and is therefore subject to the insurance 
statutes of the State of Ohio. The Attorney 
General reasoned that inasmuch as the con- 
tract imposed a duty on the veterinarian, 
upon the happening of a contingency and 
because the value of the services which the 
veterinarian agreed to perform were entirely 
out of proportion to the consideration to be 
paid the contract was one of indemnity against 
medical costs rather than one for the unique 
services of the veterinarian. “Its real pur- 
pose and effect is not to obtain the personal 
services of a veterinarian but rather to dis- 
tribute among a group the risk of loss 
occurring upon the happening of a contin- 
gency.” That made the contract an insur- 
ance contract and as such it had to comply 
with the insurance laws of the state of Ohio. 
Opinion of the Ohio Attorney General, June 
24, 1946. 


POWER OF INSURANCE AGENT 
NOT DELEGATED TO CREDIT 
UNION 


The Banking Commission asked the At- 
torney General if a domestic credit union 
has the authority to act as agent for an 
insurer for the purpose of writing auto- 
mobile casualty business for members only. 
Relying on the defined limits of such a cor- 
poration’s authority as being “. . . a cor- 
poration formed under the provisions of 
this chapter (Sec. 186.01 Stats.), and stating 
that there was nothing in the statutes to 
indicate that there was any intention to 
adopt any different concept, the Attorney 
General declared, “In our opinion it is not 
reasonably necessary that a credit union 
have power to act as agent for an insurer 
for the purpose of writing automobile casualty 
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ATTORNEY GENERAL’S OPINIONS 


insurance for its members to accomplish or 
carry out the basic purposes above men- 
tioned. We therefore advise you that a 
credit union does not have the power to act 
as agent for an insurer for the purpose of 
writing automobile casualty insurance whether 
for members or others.” Opinion of the 
Wisconsin Attorney General. 


A “TIME AND A “PLACE” 
FOR EVERYTHING — 


Quoting authority to the effect that in an 
insurance policy the words “arising out of” 
refers to the cause of the accident, and “in 
the course of” refers to the cause, the Attor- 
ney General refused to approve the wording 
in a policy, “Bodily injury, including death 
at any time resulting therefrom, sustained 
by any employee of the named Insured 
while engaged in the business of the named 
Insured, caused by accident during the cov- 
erage period and arising out of the conduct 
of the business operation described in the 
Declarations,” where the statutory author- 
ity provided for coverage for accidents 
“arising out of and in the course of his 
employment.” Opinion of the Kentucky At- 
torney General, May 28, 1946. 


DOCTOR'S BILL NOT ADDITIONAL 
COMPENSATION 


It is not permissible for a State Depart- 
ment to pay an employee’s doctor bill for 
injuries sustained in State work either out 
of a General fund appropriation or a Re- 
volving Fund. The former appropriations 
are made for stated purposes, and the latter 
restricts withdrawals to capital outlay and 
ordinary recurring expenses. Opinion of the 
Kentucky Attorney General, June 17, 1946. 


“HEALTH INSURANCE FUND” IS 
NOT ENGAGING IN THE BUSI- 
NESS OF INSURANCE 


The Superintendent of Insurance asked 
whether or not a contract between a group 
of unions and employers wherein the em- 
ployers agreed to contribute 4% of the 
weekly payroll of all workers into a fund 
to be known as “The Health Insurance 
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Fund” with the following benefits for all 
members: (1) the establishment of a sick 
benefit fund, (2) the establishment of a 
plan to secure medical advice, (3) the dis- 
tribution of funds towards vacation benefits 
and (4) some plan of group insurance, 
amounted to engaging in the insurance busi- 
ness and as such was subject to the insur- 
ance laws. The Attorney General quoted 
Vance, The Law of Insurance, in defining 
his subject and came to the conclusion that 
although there were certain elements of in- 
surance present, such as an insurable inter- 
est in the employees, and “a risk of loss 
through the destruction or impairment of 
that interest by designated perils”, other 
elements essential to such a business were 
lacking. He pointed out that there was 
no insurer, for the employers had parted 
with the funds to the Board of Trustees, 
nor was there a “general scheme to dis- 
tribute actual losses among a large group of 
persons bearing similar risks,” the employees 


one of insurance, but rather is one which, 
among other things, provides for the estab- 
lishment of a trust, the employer agreeing 
to contribute a sum of money equal to 4% 
of wages paid to a Board of Trustees which 
Board, on receipt of the money, becomes the 
legal owner of the same, at which time all 
interest of the employer to the fund ceases, 
and the Board becomes obligated to carry 
out the terms of the trust to accomplish 
the general objectives mentioned in the con- 
tract but having the right to administer the 
trust according to a plan worked out by 
their own by-laws.” Opinion of the Ohio 
Attorney General, July 26, 1946. 


EVERY LITTLE BIT HELPS 


The state may accept a check for less than 
the full amount of the tax owed it by foreign 
life insurance company receipting the same 
as partial payment, without, in any way, 
jeopardizing the state’s claim for the balance 


ae ie 


making no contribution nor giving up any of the tax, by Minnesota Statutes 1911, 
rights, and furthermore, paying no premium. Section 7.15. Opinion of the Minnesota At- 
“It would seem that the contract is not  torney General, April 29, 1946. 


$$ 


New Legislation 


The bugaboo of carriers, larceny and embezzlement of goods in transit, has 
been largely cared for under a new bill that has recently passed the Senate and 
House and has been sent to the President for signature. The bill provides punish- 
ment by fine and imprisonment under federal jurisdiction, for violations, regardless 
of whether the interstate transportation was to have been by air, rail, road or 
water. It considerably broadens the scope of federal jurisdiction on this subject. 
The bill was advocated by the carriers who have experienced heavy losses in 
transit thefts. 


Further Provoking Discussion 


When the subject of the discriminatory tax imposed by Mississippi upon 
non-domestic insurers came before its highest court, it adopted the course of the 
United States Supreme Court in the recent Benjamin case although written prior 
to it. Concededly discriminatory, the tax was upheld. The court traced the his- 
tory of insurance as commerce and the right of the state to tax and came to this 
conclusion, under the sustaining features of the McCarran Act (Public Law 15). 
In conclusion it said, “It is our considered conclusion that the Congress, by 
vouchsafing to the states a period of armistice within which to make orderly 
withdrawal from the field with salvage of its stores, has thereby constitutionally 
promoted the general welfare.” Prudential Insurance Company v. Barnett et al. 
Mississippi Supreme Court, June 10, 1946. 


DUUTANEEETUEANUAEELUEAETOEUDNAAETATELNUEDOTAET EEUU AHA ETU TREATS TEE 


PAGE 550 ILJ—AUGUST, 1946 





What the Courts 
Are Doing 


A JUDICIALLY CONCEIVED 
CONTRACT 


Generally speaking, outside of the limits 
defined by the Statute of Frauds, there is 
nothing too unusual about an oral contract. 
Because of its nature, an oral contract of 
fire insurance is rather an extraordinary 
creature. Not so long ago, the United 
States Circuit Court of Appeals for the 
Ninth Circuit found one to exist under rather 
interesting circumstances. The case of 
Questa v. Milwaukee Mechanics’ Insurance 
Company, 4 CCH Fire Anp CASUALTY CASES 
sis, 6 CCH Fire anp Casuatty CAsEs 78, 
found itself going through the federal courts 
on two occasions, on a rather simple state- 
ment of facts. 

“Silvo Questa and Jennie Questa 
were owners of a ranch called the Glendale 
Ranch in Washoe County, Nevada, and of 
a large barn situated thereon. The barn 
was destroyed by fire on September 20, 1941. 
Thereafter plaintiffs presented a proof of 
Milwaukee Mechanics’ Insurance 
Company, a Wisconsin Corporation, 
and demanded that they be paid $7, 500,” 
summarized the court. 





loss to 


The Complaint Alleged 


On the first trial the complaint alleged: 

“That on the first day of August, A. D. 
1941, Silvo Questa for the plaintiffs applied 
to Frank Hassett, Esq., who was then and 
there the duly authorized agent of the de- 
fendant for insurance in the sum of Seventy- 
five Hundred Dollars ($7,500) against loss 
or damage by fire upon a large barn situated 
on the Glendale Ranch in Washoe County, 
Nevada, the property of said plaintiffs, and 
the defendant, by their said agent, in con- 
sideration of the premises, which was to 
be the same rate as all other insurance held 
by plaintiffs with defendant to be paid de- 
fendant by plaintiffs, agreed to insure said 
plaintiffs on the said large barn on plaintiffs’ 
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WHAT THE COURTS ARE 


Glendale Ranch from the first day of August, 
A. D. 1941, for a space of three years and 
to execute and deliver to plaintiffs within a 
reasonable and convenient time their policy 
of insurance thexefor in the usual form of 
policy issued: by them insuring said plain- 
tiffs’ barn for the sum of Seventy-Five Hun- 
dred Dollars ata 500) against loss and damage 
by fire. 


“That the defendant neglected and re- 
fused and still refuses to execute their said 
policy of insurance in writing to the plain- 
tiffs in pursuance of said agreement.” 

The United States District Court con- 
cluded that an oral contract of insurance 
had been entered into in the amount of 
$4,000 and rendered judgment for that sum. 
On appeal the United States Circuit Court 
of Appeals for the Ninth Circuit declared 
that the finding that there was a contract 
of insurance in force was clearly erroneous, 
as the plaintiffs had neither alleged, proved 
or attempted to prove such an agreement 
as was found, and reversed the judgment. 


The plaintiffs amended their complaint 
and reentered the United States District 
Court. On this occasion the court found 
that Questa had applied for insurance in 
the sum of $7,500, subject to modification 
of said amount, “if the defendant subse- 
quently appraised the property at a lower 
figure,” and that the defendant had, through 
its agent agreed to insure the property for 
said amount; it found further that defendant 
had never subsequently appraised, that the 
barn was worth in excess of $10,000 when 
it was destroyed, and that plaintiff's damage 
was $4,200. Judgment for $4,200 was en- 
tered for the plaintiffs. 


The insurer again appealed, contending 
that there was a fatal variance between the 
contract pleaded as the basis of recovery 
and the contract found as the basis of the 
judgment. While little reasoning is given 
in the decision of the court, it answered 
defendant’s contention by saying: 
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merit in this contention. 
The contract pleaded as the basis of re- 
covery was the agreement described in the 
complaint. The contract found as the basis 
of the judgment was the agreement described 
in the findings. Defendant’s brief 
states that, ‘Contrary to the allegations of 
the complaint, the trial court found * * * 
an oral contract in the amount of $7,500 
subject to modification of said amount if 
defendant subsequently appraised the prop- 
erty at a lower figure.’ The statement is in- 
correct. As indicated above, the complaint 
alleged and the trial court found that de- 
fendant agreed to insure plaintiff's barn for 
$7,500. The complaint did net allege that 
the amount of insurance was or was not 
subject to modification. Therefore, a find- 
ing that the amount was subject to modifica- 
tion ‘if defendant subsequently appraised the 
property at a lower figure’ was not contrary 
to the allegations of the complaint. 

The findings are supported by substantial 
evidence and are not clearly erroneous.” 


“There is no 


Non-Jury Trials 

The two District Court cases were non- 
jury, and instances where the court alone 
had the opportunity to weigh the evidence 
and its credibility. While the record is re- 
plete with inconsistencies and contradictions 
on the part of witnesses, that may well be 
attributed to the frailties and finiteness of 
mind of man. That also may well be the 
reason for the District Court finding an 
oral contract for $4,000 one time and one 
for $7,500 another, and the Circuit Court 
finding no contract in one instance and 
affirming its existence the next time that 
the matter came before it. More than 
likely, however, the Circuit Court on the 
second appeal either took into consider- 
ation the matters that the insured’s attor- 
ney pointed out in his appellate brief, or 
endeavored to render justice, regardless. 
Appellee’s counsel pointed out that a sub- 
sequent appraisal was not “an extraordinary 
and unusual transaction” and that the insur- 
ance was a matter of common 
knowledge concerning which the court 
could take judicial notice, in these words: 

“The barn was in Nevada, and half of 
the insurance business is carried on in the 
street or by telephone. A call to an in- 


business 


surance agent telling him you desire your 
car insured, or your home, or barn insured, 
or a stock of Chinese herbs insured, they 
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will be insured, and after appraisement the 
insurance will be raised or lowered. Matter 
of common knowledge engrosses the fact 
that insurance companies maintain engineers 
to appraise buildings, and invariably they 
will inform you that you do not carry 
enough insurance, or that you carry too 
much insurance.” 

On the subject of departure in evidence 
from the original special contract alleged, 
the appellee briefed the court, “Appellees 
did not depart therefrom. The judge in his 
order for judgment could have ordered his 
secretary to write in all of the terms of the 
policies for insurance used in such cases, 
and as much other superfluous matter as he 
desired. It would not be inconsistent with 
an insurance order or contract for insur- 
ance, and consequently would not vitiate 
the contract.” 


Was There a Contract? 


While there probably are reasons to sup- 
port the affirmance of the trial court’s fint- 
ings, conclusion and judgment it is of interest 
to us to try to rationalize just how the trial 
court found a contract to exist. In Mr. 
Questa’s testimony at the second trial he 
stood fast to his testimony that he had met 
Mr. Hassett in town and. asked him to 
“Insure the barn for $7,500 for three years 
in the usual form, with the usual policy 
issued me on other property.” Mr. Hassett, 
several times through his examination de- 
nied that there had ever been a mention 
of the amount of insurance in his conversa- 
tions with Questa, but acknowledged that, 
in a conversation with the same person after 
the fire, he said, “Silvo, in all my experi- 
ence, this is the first time that anything like 
this has happened to me; it is nobody’s 
fault but my own, one hundred percent. 
You told me you wanted me to go out, you 
told me again, and you repeated it the third 
time. I was out there [to the ranch] once 
and unfortunately you were not there, and 
yet that still is no justification for me in 
four or five months’ time not being able 
to get three or four miles out from town, 
but at the time I was so busy and had so 
much to do I couldn’t get out. I thought 
about it a million times but, I said, ‘I won't 
be satisfied with this matter, I will submit 
the entire deal to our company and let them 
decide. They are the only ones that can 
decide.” 
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Parol Insurance Contracts 


This may, or may not be what the court 

took into account in determining that there 
had been a contract for insurance, but it is 
difficult to reconcile the language that took 
place between the parties with the rule 
usually established for parol insurance con- 
tracts. As the appellant sets forth in his 
brief, the usual rule is, as was stated in 
American Can Co. v. Agricultural Insurance 
Company, 106 P. 720, “A parol contract of 
insurance may be made and is enforceable; 
but as such contracts are rarely made, and 
are not made in the usual and ordinary 
course of business, the proof of such oral 
contract must be clear and convincing. 
It is at once apparent, even to the layman, 
that in the somewhat unusual claim that 
an oral contract was entered into, the only 
safe and sound rule is to require the proof 
to be clear and convincing to the effect 
that the contract was entered into, that each 
party understood it in the same light, and 
in regard to the same subject matter.” 

However, other testimony on trial would in- 
dicate that the custom of telling an insurance 

nt to insure a piece of property consti- 
tuted a contract of insurance was not con- 
trolling. Corica was an insurance competitor 
of Hassett’s. He testified that he went out 
to Questa’s ranch after the insurance with 
Hassett was supposed to have been placed 
and asked Mr. Questa whether there was 
insurance on the barn and Questa replied 
in the negative. At a later date, but before 
the date of the fire, Corica’s partner, Parrish, 
testified he had met Questa in town and 
with the idea of following up an attempt 
to obtain the insurance on Questa’s barn, 
asked Questa if he had as yet placed insur- 
ance on the barn, and the reply was still 
in the negative. 


Tort Liability 


If this case sounded in tort against Hassett, 
or against the Insurance Company, or against 
both for the negligent failure to insure the barn 
after an order had been placed, the result 
would be more logical, from the facts as they 
are stated in the Record. Perhaps, that is 
what the court was trying to do—arrive at 
a result—but used the language of contract, 
rather than that of tort. One has little 
quarrel with the net result, i. e. Questa 
recovering the damages as a result of the 
fire. The specific contract that he alleges, 


and which the court found, is, however, 
difficult to ascertain. The fact of this mat- 
ter is derived from more of Hassett’s testi- 
mony on trial. There the agent testified: 

“Q. Did you insure by oral contract of 
insurance this man or not? 

“A. Well, your Honor— 

“The Court. That is the question the 
court has to determine and you know 
whether you said or did, anything by which 
you intended or expected the plaintiff to 
believe that he was insured or not insured. 

“A. Well, your Honor, I was in the 
Riverside Bar and he asked me if I would 
go out to the ranch and insure the barn 
and I know now I should have returned 
to the office and wrote the contract of in- 
surance for what I thought that barn was 
worth. 

“The Court. And you are now stating 
to the Court that you neglected the matter. 

“A. That is right.” 


Why Was Hassett Going to 
“Come Down” 


This leads up to a very bothersome fea- 
ture in the consideration of the entire case. 
Much testimony was given on the subject 
of whether Hassett should have gone out 
and seen the barn, and whether he actually 
went out and saw the barn. For example 
when Questa originally ordered the insur- 
ance, Hassett was going to go out and see 
the barn. On a later occasion when the two 
met it was a case of Hassett going to take 
care of it and that “he was going to come 
down.” While it is conceivable that the rea- 
son for all this promising to come to the 
ranch was the appraisal subsequent to the 
writing of the policy and readjustment, it is 
difficult to see the value of Questa’s insist- 
ence that he come down, if in fact, there 
was a contract of insurance in force. The 
agent’s testimony on this point is also en- 
lightening. 

“Q. And did you not, after the fire, when 
the company inquired about this [existence 
of insurance], definitely state to the com- 
pany, that there was no agreement, written 
or oral, between you and Mr. Questa con- 
cerning this insurance? 

“A. I didn’t think there was any. Prior 
to the fire I didn’t think I ever made any. 

“QO. Did you have any discussion with 
Mr. Questa at that time [Aug. 1.] in regard 
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to the amount of insurance to be placed on 
the barn? 


“A. No, but since learning all about 
Silvo and all about his way of doing busi- 
ness, I am satisfied what he meant was for 
me to come out and appraise the barn and 
insure it for all it was worth.” 


And yet, Hassett did admit in his testimony 
that it was not customary for him to issue 
a binder or cover note where more than 
a few days elapsed between receiving a firm 
order for insurance and the issuance of the 
policy. 


Conclusion 


In retrospect, it would seem that the court 
here has established a contract to arrive at 
a result which it considers equitable. It 
either felt that the customary way of doing 
business in Nevada (not, necessarily between 
these parties as appellant’s counsel was try- 
ing to establish) actually established a con- 
tract of fire insurance between the parties, 
despite all the law on the subject to the 
effect that such a contract must be specific, 
and known to both parties, or, it felt that 
there had been irreparable injury done to 
one of the parties by the negligent failure 
of the other to afford the insurance on the 
property as requested. 


Practicality may also have entered into the 


tuated if an agent at any time could simply 
evade his liability for negligently failing to 
issue a contract of insurance by saying that 
he didn’t think that the insured had intended 
coverage from that point. True it is that 
insistence upon a binder at the time of con- 
versation would rectify the situation, but it 
wouldn’t where there was no established 
custom of issuing such binders. In this case, 
Hassett, the defendant’s own witness, even 
though apparently hostile upon the second 
trial, when he had severed his business rela- 
tionship with defendant insurance company, 
admitted that it wasn’t his custom to issue 
binders, 


The result would seem to be an equitable 
one. While the contract was found to be 
for $7,500, the plaintiff was only awarded 
what was found to be his actual damage. As 
was stated in Hewitt v. Steele, 118 Mo. 463, 
“Even though the court may have orally 
given incorrect or erroneous reasons for the 
grounds of his order, nevertheless his ulti- 
mate decision, embodied in the required 
order, controls and by it the motion was in 
fact sustained on the discretionary ground 
that the verdict was against the weight of 
the evidence.” 

To quote from Las Siete Partidas (1256- 
1265 A. D.)—“Justice is a firmly established 
virtue, as the ancient sages stated, which 
endures in the minds of all just men, and 
gives and equally apportions his rights to 


decision, There would be little justice effec- every individual.” 


—_— 


Why Does a Cow Cross the Road? 


A deputy of the Sheriff of Vernon Parish was pursuing a drunken driver 


along one of the Parish roads. Suddenly a cow appeared in the middle of the” 
road. A collision resulted and there was one dead cow. The Sheriff asked the 
Attorney General whether he, as Sheriff was legally responsible for the death 
of the beast. In replying, reference was made to the case of Gray v. DeBretton, 
192 La. 628. “The Court held in that case that in order to impose liability 
on a sheriff it must appear that the alleged wrongful act of the deputy was 
committed while he was in the performance of an official duty and must have 
‘resulted from the wrongful manner in which such duty was performed 

We think the principle enunciated by the Supreme Court to be decisive and, 
accordingly, advise you that you are not legally responsible for the damages 
caused by the death of the cow.” Opinion of the Louisiana Attorney General. 
July 15, 1946. 
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Automobile Negligence 
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IN THE CURRENT PARADE OF CASES ww 


Page 

Blown Fuse Caused the Trouble 
(Ohio) 555 

Cyclist Runs Down Bus Passenger 
(La.) 

Flasher Signals Diwe garded at Railroad 
Crossing (Tex.) 

Minor Drives Too Close in “Close-Up” 
(Cal.) 

Finance Company Becomes Insurer 
(Tex.) 
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BLOWN FUSE CAUSED 
THE TROUBLE 


(OHIO) 


@ Collision of automobile and unlighted 
parked truck 
Automobile guest killed 


It wasn’t an unusual type of an accident 
to happen in the case of a truck at night. 
The Harvey truck had blown a fuse and 
unlighted had pulled off to the right side 
of the road. The Holmes truck coming 
upon the scene from the opposite direction, 
saw the plight of the first truck in passing 
and pulled over to its side of the road, leav- 
ing its lights on as it did. An automobile, 
carrying the deceased as guest, and coming 
along in the direction of the first truck, 
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was blinded by the lights of the parked 
truck and, being warned by the shout of 
the driver of the Holmes truck, veered to the 
right and rammed the left rear end of the 
unlighted Harvey truck. The guest was 
killed by the flying glass, and this action was 
commenced by the administrator of his 
estate against both trucking companies. Judg- 
ment was rendered in favor of the defend- 
ants on trial and this was affirmed by the 
intermediate appellate court. The question 
presented on this appeal was whether it was 
error on the part cf the trial court to charge 
what the driver of the Harvey truck was 
supposed to do under the circumstances 
when it was laid down by statute what con- 
stituted negligence per se. The intermediate 
appellate court had thought that this was 
error but had not reversed on the basis of 
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the “two issue” rule, [i.e., where there are 
two defenses, either one of which in itself 
is sufficient to defeat a cause of action, there 
is no error regardless of whether there may 
be an error in the charge on one of them], 
the defense of contributory negligence hav- 
ing been raised successfully. 

The Ohio Supreme Court thought other- 
wise. It stated that the defense of contribu- 
tory negligence isn’t applicable in the 
absence of proof of negligence on the part 
of the defendant and it therefore may not 
be an issue in the case. “The jury must first 
consider whether the defendant was negli- 
gent. If it finds the defendant was not 
negligent there is no further tissue to be 
considered... . if there is such error in the 
charge as prevents the jury from finding the 
defendant negligent a secondary issue of 
contributory negligence does not arise . 
Even if the two issue rule could be applied 
in the instant case on the theory that the 
issue of contributory negligence had been 
submitted without error, this court is of the 
opinion that there was no substantial proba- 
tive evidence offered by the defendant to 
support the charge of contributory negli- 
gence on the part of the plaintiff... The 
erroneous charge of the court . .. was pre- 
judicial to the plaintiff, but it related only 
to the claim against the defendant the Har- 
vey Transfer Company.” Judgment in favor 
of defendant Holmes is affirmed, judgment 
in favor of defendant Harvey Transfer Com- 
pany is reversed and remanded for a new 
trial—Bush, Admr. v. Harvey Transfer 
Company et al. Ohio Supreme Court. June 
19, 1946. 25 CCH Avuromosite CAses 571. 


CYCLIST RUNS DOWN 
BUS PASSENGER 


(LOUISIANA) 





e Alighting bus passenger injured 
Struck by cyclist 
Proximate cause 


Crawley used the bus operated by the City 
of Monroe each evening on his return from 
work, Shortly before the place at which 
Crawley would get off, the bus passed a boy 
on a bicycle and speeded up so that he 
couldn't hook on to the rear of the bus. 
The bus didn’t stop at the corner before 
the plaintiff's residence as plaintiff alleges 
he requested, but stopped in the middle of 


the block and not altogether over on the 
side of the road, at plaintiff's second request. 
As Crawley was getting off the boy on the 
bicycle came along the right hand side of 
the bus, ran into plaintiff and knocked him 
down. Did the operator of the bus fail in 
his duty to plaintiff by allowing him to 
alight from the bus without advising him 
to be on the lookout for the boy on the 
bicycle who might attempt to pass the bus 
on the right side? 


“Under normal conditions no reasonable 
objections could be registered against the 
safety of the locus where plaintiff was vir- 
tually invited to alight, but the proximity of 
the boy on the bicycle and the operator 
having good reason to believe he would 
likely attempt to pass the bus on its right 
side, when it slowed down, as was done 
frequently by other persons riding bicycles 
on this street, materially alters the status 
of things,” declared the court. “There is no 
doubt that the boy on the bicycle was grossly 
negligent in trying to pass the bus on its right 
side, but the fact the negligence of this third 
party contributed to the accident will not 
exonerate the City from responsibility for its 
agent’s negligence.” Judgment for defend- 
ant reversed.—Crawley v. City of Monroe 
et al. Louisiana Court of Appeal, Second 
Circuit. April 25, 1946. 25 CCH Auto- 
MOBILE CASES 688. 





FLASHER SIGNALS DISREGARDED 


(TEXAS) 


@ Railroad crossing collision 
Contributory negligence 


Plaintiff stopped at a railroad crossing 
where flasher lights were operating and 
where a freight train was passing through. 
When the freight train had passed 50 or 60 
yards beyond the crossing, but before the 
lights had stopped flashing, and after look- 
ing in both directions plaintiff started across 
the three track crossing. He was hit and 
severely injured by a train coming in the 
opposite direction at a speed of 35 miles an 
hour. Upon a special issue it was deter- 
mined that the excessive speed of the train 
was negligence and the proximate cause of 
the accident. Further it was ascertained 
that the crossing was a dangerous one and 
that the railroad was negligent in not pro- 
viding a flagman there. The jury found 
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that it was an unavoidable accident. The 
trial court discarded the theory of unavoid- 
able accident and entered judgment for the 
plaintiff. On appeal, the court found that the 
plaintiff was contributorily negligent as a 
matter of law, but remanded the case so 
that plaintiff could justify his disregard of 
the flasher signals. 


The Texas Supreme Court said, “The con- 
clusion is inescapable that he [plaintiff] did 
exercise some care for his safety. Whether 
his conduct met the requirements of ordi- 
nary care under all the circumstances was 
not for the court but for the jury to deter- 
mine... Contributory negligence barring a 
recovery as a matter of law is a conclusion 
sometimes compelled by the evidence but 
such cases are relatively rare. Ordinarily 
this question is for the trier of facts and 
only becomes a matter of law for the court 
when but one reasonable conclusion can be 
drawn from all the testimony.” The court 
pointed out how the plaintiff had in a de- 
gree exercised a measure of care. It agreed 
with the intermediate appeal court on the 
subject of unavoidable accident, saying, 
“Unavoidable accident is not in this case 
and there was no error in the district judge’s 
ruling.” The judgment of the Court of Civil 
Appeals is reversed and that of the district 
court is afirmed—The Texas & Pacific 
Railway Company v. Day. Texas Supreme 
Court. Tune 26, 1946. 25 CCH AvutTomosILe 
Cases 607. 

Hill D. Hudson, Pecos, Texas, William L. 
Kerr. Midland, Texas, J. T. Suggs, W. O. Reed, 


W. R'ley, Robert Thompson, D. L. Case, 
Dallas, Texas, for Petitioner. 


Richard Critz, Austin, Texas, John J. Watts, 
Crane, Texas, for the Respondent. 


MINOR DRIVES TOO 
CLOSE IN “*CLOSE-UP”’ 





(CALIFORNIA) 


e Boy standing by parked car injured 
Proximate cause 

Seventeen-year-old David Powers, a Uni- 
versity High School student was standing 
on the street side of a parked Ford automo- 
bile in front of school, discussing a coming 
basketball game with the car occupants, 
along with three of his friends. Another 
student, Gregory Shelton, getting in his car 
parked up the street, decided to give to those 


standing next to the car a “close-up,” a 
common term used for driving as close and 
as fast as possible to standing people with- 
out hitting them, just for the sake of a thrill. 
The boys standing with Powers saw the 
car approaching and jumped away, but 
Powers, with the approaching car to his back 
didn’t see it, and Shelton misjudged his dis- 
tance. The door handle caught his right 
arm, dragged him some distance and then 
threw him unconscious to the pavement at 
the same time inflicting permanent serious 
injuries. When the jury returned a verdict 
for the plaintiff, defendant brought this ap- 
peal, contending that Powers was contrib- 
utorily negligent as a matter of law, and 
taking exception to certain charges that 
were made to the jury. 


“The uncontradicted testimony shows that 
Powers was totally unaware of the approach 
of the Shelton car until the very moment he 
was struck by it; and certainly it would be 
most absurd for this court to declare that 
he was guilty of negligence as a matter of 
law, upon the theory that he failed to yield 
the right of way to the approaching vehicle 

.’ declared the court. “In the present 
case the evidence shows beyond question 
that the sole proximate cause of the acci- 
dent was the deliberate, wilful and dangerous 
conduct on the part of Shelton in giving the 
boys standing along side the Ford a ‘close- 
up’...” In approving the instructions given 
by the trial court it restated the law, (1) a 
person must exercise ordinary care for his 
own Safety, which care varies according to 
the nature of the act and the surrounding 
circumstances, (2) the amount of care re- 
quired of Shelton was greater inasmuch as 
he was driving a vehicle capable of inflicting 
injury or death, along the public highway, 
and (3) a pedestrian lawfully on a public 
highway may reasonably expect drivers to 
use reasonable care to avoid injury and he is 
not bound, as a matter of law to be con- 
stantly listening or looking for approaching 
vehicles. The only instructions that the 
court refused to give were covered in effect 
by the ones that it did give. Judgment af- 
firmed.—Powers etc. et al. v. Shelton et al. 
California District Court of Appeal, First 
District.. May 31, 1946. 25 CCH Aurto- 
MOBILE CASEs 630. 

Kenneth C. Gillis, Brown, Rosson & Gillis, for 
Appellants. 


William A, White, Edward E. Heavey, for 
Respondents. 
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FINANCE COMPANY 
BECOMES INSURER 


(TEXAS) 


e Automobile and insurance financed 
Cancellation of insurance 
Duty to keep automobile insured 


Wade purchased an automobile from a 
dealer, making a deposit and giving a note 
and chattel mortgage for the balance includ- 
ing the cost of fire, theft and collision insur- 
ance for one year. The dealer turned over 
the note and the mortgage to a finance com- 
pany who took out the required insurance. 
A little over a month later, and for no stated 
reason but in accordance with the terms of 
its policy, the insurer cancelled and _ re- 
funded the unearned premium to the finance 
company. Subsequently, Wade was in an 
accident causing $329.59 damage to the car. 
He sued the finance company and the insurer, 
and the trial court gave a judgment for the 
full amount against the finance company and 
ordered the plaintiff to take nothing against 
the insurance company. The single point 
raised upon appeal was whether the plain- 
tiff had established a contract between the 
parties whereby the finance company was 
obligated to keep Wade’s car insured against 
the loss complained of. 


The mortgage contained the insurance 
arrangement which provided in effect that 
the mortgagor should keep the property in- 
sured for the benefit of the mortgagor and 
the mortgagee, and imposed no affirmative 
duty on the mortgagee. The Purchaser’s 
Statement, required as it was by law, formed 
a part of the contract of purchase and in- 
cluded a statement that the cost of insur- 
ance was included in the amount of the note. 
In affirming the judgment of the lower court, 
it was said, “The parties themselves by their 
own construction reconciled the conflicts, 
and construed the intention of the parties to 
be that appellant should keep the automo- 
bile insured. With full knowledge that the 
note was given to cover the cost of the in- 
surance appellant accepted it and promptly 
procured a fire theft and collision policy... 
We think that the court was justified in 
concluding that the evidence established it 
was the intention of the parties, as evi- 
denced by the aforesaid instruments con- 
strued together, and in the light of the acts 
of the parties, that appellant should procure 


insurance on the automobile against loss by 
collision in the amount actually procured.” 
Judgment for the plaintiff was affirmed.— 
Steadman Credit Company v. Wade. Texas 
Court of Civil Appeals, Galveston. June 
27, 1946. 25 CCH AutomosiLe CAseEs 536. 

Fowler & Conn, 
pellant. 


Robert L. Maddox, Allen, Smith & Neal, 
Houston, Texas, for Appellee. 


Houston, Texas, for Ap- 


GUEST INJURED IN UNEXPLAINED 
AUTOMOBILE ACCIDENT 


(WISCONSIN) 


e Automobile suddenly swerving into 
ditch 
Res Ipsa Loquitur 


Alice Baars and her husband brought suit 
for injuries sustained in an accident wherein 
they were riding as guests in Anton Benda’s 
auto along a state highway. Said highway 
was from 35 to 40 feet wide, and the car 
was being driven with the left wheels four 
feet from the road’s center. On either side 
of the road were snow banks, and fifteen 
feet from the side of the road there was a 
ditch. There were occasional slippery spots 
on the highway. Suddenly, as defendant 
Benda was driving at a moderate rate of 
speed, the car left the highway and went 
into the ditch and snowbank on the right 
hand side. It all happened so suddenly that 
no one remembered any particulars. After 
the accident, the steering apparatus was 
found to be “out of kilter.” In a special 
verdict, the trial court found that defendant 
Benda was found guilty in respect of look- 
out, management and control. It also found 
that his negligence did not persist suffi- 
ciently long to give Alice Baars an oppor- 
tunity to protest. The trial court set aside 
the answers on the verdict and gave judg- 
ment dismissing plaintiff's complaint. Was 
the trial court justified in changing the an- 
swers in the special verdict? Was the de- 
fendant negligent? 

The court said: “Plaintiffs argue that by 
operation of the rules relating to presump- 
tions, as well as the rule of res ipsa loquitur, 
there were jury questions as to lookout, 
management and control.” They also ar- 
gued that by statute requiring a driver to 
operate a vehicle on the right hand cide of 
the roadway (italics ours) there was a bur- 
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den on defendant to show that his actions 
in going off the roadway and into the ditch 
were involuntary and non-negligent. The 
court held, “We think the ruling of the trial 
court was correct. It was held in... that 
the doctrine of res ipsa loquitur does not 
usually apply to such accidents. 
Stats. does not apply to this situation be- 
cause that statute has for its design and 
purpose the keeping of cars on the right 
hand side of the highway and is not a gen- 
eral management and control statute. We 
find no evidence whatever of negligence in 
respect of lookout, or, indeed, in any other 
respect up to the time of the accident... 
It appears to us that the jury could only 
speculate whether the accident was caused 
by a sudden giving way of the steering ap- 
paratus or by some negligent conduct of 
defendant.” Judgment affirmed.—Baars et 
al. v. Benda et al. Wisconsin Supreme 
Court. June 22, 1946. 25 CCH AuTOMOoBILE 
Cases 541. 

Alvin L. Zelonky, Milwaukee, Wis., for Ap- 
pellants. 


Lane & Harrington, Milwaukee, Wis., for Re- 
spondents. 
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HOW WAS THE CHILD KILLED? 


(PENNSYLVANIA) 


e Child killed in intersection accident 
Adequacy of evidence 





Defendant’s truck had just made a turn 
at an intersection, when he was called to and 
told that he had run over a child. The evi- 
dence that decedent’s mother gave tended 
to show that just prior to the time the truck 
reached the corner four children had passed 
over the cross walk safely and that as the 
truck got to the walk, a single child had 
started to cross the street. What happened 
at that point was shut off from her view, 
but after the truck had passed she saw a 
“huddle” lying in the street which subse- 
quently turned out to be her child. Did 
these facts, as given by plaintiff, state a prima 
facie case sufficient to support a finding by 
the jury in the trial court for the plaintiff? 


“It is not enough to show merely that an 
accident occurred, or that it may have hap- 
pened from any of several causes, equally 
probable, for only one of which the defend- 
ant would be responsible; a jury cannot 
be allowed to find a verdict on the basis of 
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a mere guess or conjecture; there must be a 
description of the facts and circumstances 
sufficient to justify a reasonable conclusion 
that the defendant was negligent and there- 
by caused the accident . . . On the other 
hand, it is not necessary that there be eye- 
witnesses; circumstantial evidence may be 
amply sufficient to prove negligence e 
declared the court. “There was no testi- 
mony of what actually occurred between the 
time the boy was said to have stepped 
from the curb and the time that his body 
was found in the street. While it may be 
reasonable to infer that the truck struck 
the child and that this was due to the negli- 
gence of the defendant’s driver, it is like- 
wise equally reasonable to infer that the 
child had slipped and fallen under the truck 
through no fault of defendant’s servant... 
It is the burden of the plaintiff to produce 
evidence of circumstances ‘so strong as to 
preclude the possibility of injury in any 
other way and provide as the only reason- 
able inference the conclusion’ that the death 
was caused by the negligence of the defend- 
ant in the manner alleged.” Judgment for 
plaintiff reversed.—Stauffer v. Railway Ex- 
press Agency, Incorporated. Pennsylvania 
Supreme Court, Western District. June 25, 
1946. 25 CCH AutomosiLe CAses 696. 
Sidney J. Watts, Baker & Watts, 1128 Union 
Trust Building, Pittsburgh, Pa., for Appellant. 


Clair D. Moss, 802 Frick Building, Pittsburgh, 
Pa., for Appellee. 


ASSESSING THE NON-RESIDENT 
MUTUAL POLICYHOLDER 


(KANSAS) 


@ Liquidation of Illinois Mutual Insur- 
ance company 
Assessment of policyholders 
Full faith and credit 


An Illinois mutual insurance company 
went insolvent. It was engaged in business 
in some eighteen states including Kansas. 
On January 11, 1937 liquidation proceedings 
were started, a declaration of insolvency was 
made and creditors were ordered to file their 
claims. A year and five months later it was 
decreed that holders of policies between 1935 
and 1937 had to be assessed 100% of their 
premiums. Assessment rolls were prepared, 
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presented to court, approved and demands 
were mailed to policyholders. The question 
before the court is whether or not a Kansas 
policyholder during the period set by the 
Illinois court was liable for such an assess- 
ment. Each and every policy of the insol- 
vent company contained a clause: “Any and 
all provisions of this policy, which are in 
conflict with the statutes of the state where- 
in this policy is issued are understood, de- 
clared and acknowledged by this company 
to be aménded to conform to such Statutes.” 
It was also the law of the State of Kansas 
at the time these policies were issued that 
“No member shall be liable for any part of 
such contingent premium in excess of the 
amount demanded within one year after the 
termination of the policy.” 


The court thought that the assessment was 
not applicable in the case of such Kansas 
policyholders. The court declared that the 
policies were Kansas contracts since “The 
involved policies were purchased in Kansas, 
were delivered in Kansas and the last act 
concerning their execution prior to delivery 
occurred when an agent for the company in 
Kansas countersigned the policies.” The 
court first of all decided the full faith and 
credit argument which was presented to the 
court. “Since the appellees were not made 
parties to the Illinois action and no other 
holders of policies issued in Kansas were 
parties to such action, it cannot be said that 
they were represented as a class and thus 
had any opportunity to present a defense 
even though they were all policyholders in 
the same mutual company. Such is sound 
because the provisions of the policies issued 
in Kansas were not before the Illinois court 
and because the statutes and decisions of 
Illinois do not conflict with our own. For 
such reasons and others we conclude that 
the order or decree &xing the assessments 
in Illinois is not entitled to the force of a 
judgment which must be given full faith and 
credit and denies to the Kansas policyhold- 
ers the right to assert any defense which 
they may have personal to themselves . 
The right to plead the statute of limitations 
is a personal privilege of which the debtor 
can avail himself or not, as he may choose.” 
To the contention that the Kansas statute 
unreasonably burdens interstate commerce, 
the court answered, “As long as such regu- 
lations are not unreasonably burdensome, 
are non-discriminatory and do not conflict 
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with any power which has been exercised 
by congress they are valid and do not vio- 
late any constitutional guarantees. In so far 
as insurance is concerned, Congress has de- 
clared such to be its policy by the passage 
of the so-called McCarran-Ferguson Act 
Sifted to its substance, the argument 
relative to our statute regulating or burden- 
ing interstate commerce, crystallizes into the 
contention that Illinois, by statute and judi- 
cial decision, can regulate asserted inter- 
state commerce, but Kansas_ cannot.” 
Judgment for defendant affirmed.—Keehn, 
Receiver, Central Mutual Insurance Com- 
pany of Chicago v. Stapleton; Same v. Kel- 
ley. Kansas Supreme Court. June 8, 1946. 
25 CCH Avurtomosie Cases 671. 
Claude I. Depew, W. E. Stanley, 
Weigand, William C. Hook, L. E. Curfman, 
Byron Brainerd, Wichita, Kan.. William H 


Beckman, Daniel N. Healy, Charles F, Hough, 
Chicago, Illinois, for Appellant. 

Irwin H. Stearns, Francis W. Prosser, E. P. 
Villepigue, Wichita, Kan., O. C. Zwicker, 
Eureka, Kan., for Appellee Stapleton. 

A. V. Roberts, E. V. Villepigue, Wichita, 
Kan., Warren H. White, Frank S. Hodge, Wil- 
liam H. Vernon, Eugene A. White, Hutchin- 
son, Kan., Paul R. Wunsch, Kingman, Kan., for 
Appellee Kelley. 

A. B. Mitchell, Attorney General, Leon W. 
Lundblade, Asst, Attorney General, for Hobbs, 
Commissioner of Insurance. 

George K. Melvin, John J. Riling, Lawrence, 
Kan., as amici curiae. 


Lawrence 


INSURERS BEAR 
LOSS PROPORTIONATELY 


(MASSACHUSETTS) 


e Garage employee driving customer’s 
car 
Omnibus clause 
Proportionate liability 


When an employee of the garage to which 
Dineen had brought his car for repairs took 
it out on the road to test it, he negligently 
collided with the Kenner’s car, damaging it 
and injuring Marlene Kenner. The Ken- 
ners recovered a judgment against the ga- 
rage and the employee who drove the car. 
Can Dineen’s insurer and the company cov- 
ering the garage be held to satisfy this judg- 
ment and in what proportion? 

Dineen’s policy is an individual automo- 
bile contract and the garage has a garage 
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liability policy. The court rested the answer 
to the first question strictly on the insuring 
clauses of both contracts. Dineen’s insurer 
was held liable for the personal injury claim 
on the strength of the “omnibus” clause, 
and the garage insurer was held liable even 
though the garage hadn’t displayed the 
garage’s plates on the car on the day of the 
accident as required by law. “Of course, 
we do not intimate that it is unlawful for 
a dealer or repair man to operate a motor 
vehicle on the plates of his customer, but 
it does not follow that while so doing the 
dealer or repair man is not covered by his 
own insurance of ‘all motor vehicles owned 
or controlled by him’ obtained in compli- 
ance with Sec. 34C. If in 
injured person may have double security, 
we think this more consistent with the 
compulsory insurance law than that any 
part of the coverage required by that law 
should become ineffective. And a judgment 
creditor can never compel payment of his 
judgment more than once.” In the property 
damage part of the case Kenner’s claim 
against Dineen was denied because of the 
policy exclusion under definition of insured, 
“any person or organization, or to any agent 
or employee thereof, operating an automo- 
bile repair shop .. . with respect to any acci- 
dent arising out of the operation thereof,” 
but it was allowed against the garage’s 
carrier because of the obligation of the in- 
suring clause,” to pay on behalf of the in- 
sured all sums .. . caused by accident and 
arising out of the ownership, maintenance, 
occupation or 
described.” 


this way an 


use of the premises herein 


On this method of splitting the liability 
claim, as both policies contained a propor- 
tionate loss clause, the court said, “There- 
fore in the consolidated suit in’ which 
Marlene Kenner is plaintiff she will recover 
against each insurer half of the sum which 
has been adjudicated as the amount of her 
damages, together with half the interest on 
that sum...” 


One of the insurers pressed a point on the 


subrogation issue, contending that as its 
insured was insured under two policies, it 
should be subrogated to its rights. The 
court very pointedly answered, “One trouble 
with this argument seems to us to be that Rob- 
inson and Touhey [insured] were insureds un- 
der both policies, being the named insureds 


in... . and unnamed insureds in and 


Mailloux [employee] was an unnamed in- 
sured ... both policies. If the subrogation 
clause of either policy applied to other in- 
surance, each insurer would be entitled to 
subrogation against the other, and subroga- 
tion would become a futility. Moreover, if 
the subrogation clause had any effect be- 
tween insurers, it would conflict with the 
‘Other Insurance’ clause.” So ordered.— 
Kenner v. Century Indemnity Company et 
al. (and a companion case). Massachusetts 
Supreme Judicial Court. Suffolk. June 25, 
1946. 25 CCH AutomosBiLe CAsEs 657. 
E. Field, for Plaintiffs. 


D. J. Kelly, N. F. Fermoyle, for Massachusetts 
Bonding & Insurance Co. 


W. W. Jump, for Century 
pany. 


CASUAL INSURANCE REFERENCE 
NOT PREJUDICIAL 


(SOUTH CAROLINA) 


Indemnity Com- 





@ Railroad crossing collision 
Reference to insurance 


Gleaton was injured in a collision when 
the cab in which he was riding struck a 
train at a grade crossing. During the trial 
of the action one of defendant’s witnesses, 
on cross-examination, in an unresponsive 
answer to a question put to him, made the 
purely voluntary statement that he had 
spoken concerning the accident to “an in- 
surance man.” With appropriate deference 
the matter was objected to, overruled and 
an exception was taken. There was no re- 
quest to the court to charge the jury to 
disregard the reference nor was, it, in fact 
referred to in the charge. Was there error 
in not granting the defendant’s motion for 
a mistrial, after this reference? 

On appeal, the court thought not. “The 
general principle that the voluntary or in- 
tentional introduction into evidence, either 
directly or indirectly, by the plaintiff of the 
fact that a defendant in a tort action is pro- 
tected by liability insurance, is prejudicial 
error and grounds for a mistrial, is too well 
settled ... This rule should not be extended, 
however, to permit the party to obtain a 
mistrial merely because a witness very 
incidentally interjects a casual and ambigu- 
ous reference to insurance in an unrespon- 
sive answer . The witness’ reference to 
insurance was casual, oblique and in no way 
responsive to the question asked .. . Indeed 
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as Judge Timmerman suggests, it is not 
entirely clear that the words ‘insurance 
man’ may not have been used merely as 
descriptive of an individual, as one might 
refer to a banker or a plumber, without in- 
tending to refer to the firm by which he 
was employed . Under these circum- 
stances, we are convinced that it was not 
error to deny defendant’s motion for a mis- 
trial.” Referring to the omission of the 
matter in the charge “We believe that the 
trial judge’s statement that he made no 
reference to the matter, in the absence of a 
request from defendant’s counsel, on the 
assumption that defendant felt that less 
chance of prejudice would be involved by 
not calling attention to the remark, repre- 
sents a proper interpretation of the matter.” 
Judgment for the plaintiff affirmed.—Gleaton, 
d. b. a. Dixie Cab Company v. Green. United 
States Circuit Court of Appeals, Fourth Cir- 
cuit. July 18, 1946. 25 CCH AvuTomoBILe 
Cases 664. 

E. W. Mullins, D. Mc. K. Winter, Nelson Mul- 
lins & Grier, for Appellant. 

Henry H. Edens, for Appellee. 


MISREPRESENTATION OF 
CUSTODY NOT FRAUD IN 


AUTOMOBILE APPLICATION 


(CONNECTICUT) 


e Concealment of custody of car 
Materiality of misrepresentation 
Voidance of policy 


Lieutenant Powell purchased an automo- 
bile and applied to plaintiff insurance com- 
pany for coverage. During the first year of 
the policy, he notified the company of a 
change of address for the use of the car. 
Before the expiration of the first policy 
term, Lt. Powell was shipped overseas, and 
left the car with his brother with instruc- 
tions that he could use it and to procure 
renewal of the insurance thereon. His 
brother wrote to the insurance company in 
the name of the Lieutenant renewing the 
policy and when questioned by the company 
as to whether any member of the household 
had had their license revoked or suspended, 
wrote about himself in third person, saying 
that his license. had been suspended, but 
that it had been reinstated. He also indi- 
cated to the insurance company the fre- 
quency with which the brother of the insured 


would drive the vehicle. The only fact that 
wasn’t revealed was that the Lieutenant was 
overseas and that the vehicle was in his sole 
control. When he subsequently was _ in- 
volved in an accident, the insurance com- 
pany brought this action to void the policy 
on the theory that there had been a material 
misrepresentation. 


The court didn’t think that there had 
been. Speaking of the plaintiff insurer the 
court said, “It must be held to have ex- 
pected that applications and letters might 
be signed by agents or attorneys in fact of 
members of the armed forces without dis- 
closing the fact that the agent rather than 
the principal had signed the applicant’s 
name... Even if there was some misrepre- 
sentation, however, the company has failed 
to establish that it concerned a material 
fact. To be sure, two of its underwriters 
testified, probably in good conscience, that 
the renewal policy would not have been 
written had the company known the car 
would be in the custody of the brother 
rather than the Lieutenant. Such testimony 
has an inescapable morning-after odor; it is 
understandably easy for the underwriters to 
believe, now that there has been a loss, that 
they would have avoided such a risk. Cer- 
tain salient facts cast considerable doubt 
upon whether the company actually consid- 
ered custody important ... Nowhere is there 
any mention of custody. On the contrary, 
there is a statement in the policy that the 
‘insured’ includes ‘any person while using 
the automobile . . . provided the actual use 
of the automobile is with the permission of 
the Named Insured . In the absence of 
fraud, a failure of an insured to disclose a 
fact as to which no questions are asked is not 
such a concealment as will avoid a policy 
... For the company, familiar as it was with 
the situation of so many of its insureds, to be 
allowed to sit back and make no inquiry and 
no requirement of information, by the terms 
of its application or otherwise, as to the 
movement overseas of its policyholders and 
the disposition of their cars during the ab- 
sence of the policyholders, and then to hold 
failure to provide the information the com- 
pany now claims was material, ground for 
avoiding the policy, in spite of the com- 
pany’s knowledge of the conditions then 
existing, would be to permit it to lay a 
trap for its policyholders in the armed serv- 
ices in time of war...” Judgment for the 
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defendant.—United States District Court, 
District of Connecticut. July 15, 1946. 25 
CCH AvtomosiLe Cases 715. 

J. Stephen Knight, 205 Church St., New 
Haven, Conn., for Plaintiff. 


Richard L. Weldon, 1024 Main St., Adrian W. 
Maher, 955 Main St., John F. McGowen, 886 
Main St., Bridgeport, Conn., for Defendants. 


OVERTAKING VEHICLE HITS 
CHILD CYCLIST 


(MISSOURI) 


e Child cyclist fatally injured 
Motorist’s excessive speed 
Verdict against the weight of the evi- 
dence 


Herbert Sawyer, aged eight, and his sister 
and a neighbor friend were cycling east on 
the south side of the street; around twilight, 
when Herbert was hit and killed by Ralph 
Winterholder going west as he was passing 
another car. After the collision, the bicycle 
was found under the front wheel and Her- 
bert about thirty feet from the vehicle and 
about five or six feet south of the pavement. 
There were skid marks on the pavement 
‘or a distance of about sixty feet. The trial 
ourt granted a new trial and substantiated 
it by a memorandum on the theory that the 
verdict was against the weight of the evi- 
dence after the jury had returned a verdict 
for the defendant. To this the defendant 
excepted on the theory that the court’s ac- 
tion had been predicated upon the fact that 
defendant’s evidence had been contrary to 
the physical facts and consequently unbe- 
lievable, rather than the verdict being 
against the weight of the evidence. 


“The court, in sustaining a motion for a 
new trial, is required by the statute to spe- 
cify in the order the ‘ground or grounds’ 
upon which the motion is sustained ... but 
the court is not required to further set forth 
in a separate memorandum or elsewhere the 
reasons for the grounds, the process by 
which the court arrived at the grounds, or 
the facts upon which the court bases the 
grounds . Even though the court may 
have orally given incorrect or erroneous 
reasons for the grounds of his order, never- 
theless his ultimate decision, embodied in 
the required order, controls and by it the 
motion was in fact sustained on the discre- 
tionary ground that the verdict was against 


the weight of the evidence,” declared the 
court. “There was substantial probative 
evidence in support of the plaintiffs’ claim 
and it was, therefore within the trial court’s 
discretion to grant the plaintiffs one new 
trial upon the ground that the verdict in 
favor of the jury was against the weight 
of the evidence . . . Under this view of the 
case we do not pass upon the competency 
of the children as witnesses . . . or whether 
any evidence is contrary to physical facts 
.’ The judgment is affirmed. Sawyer 
et al. v. Winterholder. Missouri Supreme 
Court, Division Two. July 8, 1946. 25 
CCH Avutomosite Cases 712. 
Norman, Foulke & Warten, 40714 Main St., 
Joplin, Mo., for Appellant. 


Ruark & Ruark, Paul E. Carver, Neosho, Mo., 
Frank Birkhead, Carthage, Mo., for Respond- 
ents. 


SPEED LIMIT FOR TRAINS? 


(PENNSYLVANIA) 





® Railroad crossing collision 
Contributory negligence 
Green light 


Katherine Sullivan was driving her hus- 
band’s automobile west on Windemere 
Avenue in Upper Darby, Pennsylvania. It 
was a bright day. As she approached the 
“Stop, Look and Listen” sign near defend- 
ant’s tracks she slowed down to a dead stop, 
looked up and down, was able to see 200 
feet to her right and saw nothing. Pro- 
ceeding with the green light she started 
across the tracks “and the next thing she 
remembered she was in the hospital.” The 
train that hit her car in the right rear was 
travelling about 35 miles an hour and it 
went 200 feet before it was able to stop 
after the collision. Theoretically the signal 
light was operated by the contact of the 
trolley of a train with a switch located 363 
feet from the crossing. 


The court denied the defendant’s motion 
for a judgment notwithstanding the verdict. 
“There was sufficient evidence of negligence 
here to take the case to the jury. A street 
car must be run at such a speed and kept 
under such control as will probably prevent 
collision and its speed at a public crossing 
must be commensurate with the circum- 
stances there at the time . . . The question 
of plaintiff’s contributory negligence was 
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likewise left to the jury ... While there was 
testimony from which the jury might have 
concluded the plaintiff was contributorily 
negligent, that is, from the testimony of the 
witness Callahan, who said he saw the auto- 
mobile and the trolley approach the cross- 
ing at about the same time, and while this 
testimony was in the plaintiff’s case, it was 
nevertheless the function of the jury to 
decide the same.” Moczion for judgment not- 
withstanding the verdict denied.—Sullivan 
et al. v. Philadelphia Transit Company. 
United States District Court, Eastern Dis- 
trict of Pennsylvania. April 30, 1946. 25 
CCH AvutTomosi.e Cases 618. 


SPOUSE’S RIGHT OF ACTION 
AGAINST HUSBAND'S INSURER 


(NEW HAMPSHIRE) 


© Declaratory judgment action 
Place of contracting v. place of per- 
formance 


Defendant, an employee of the Standard 
Oil Company, and his wife were going to 
drive to New Hampshire in a friend’s car 
to spend their vacation at Lake Sunapee. 
He requested his employer to have the 
company fleet automobile policy endorsed 
to provide him coverage on his trip. The 
trial court found that the policy and the en- 
dorsement was issued in New York, the 
latter being bound June 23, 1938. On July 
14, 1938, while driving through Franklin 
New Hampshire, a collision occurred in 
which due to defendant’s negligence, his 
wife was injured. New York law stated that 
no policy should be deemed to insure an 
assured for liability against injuries caused 
his spouse, unless specifically so stated in 
the policy. The trial court ruled that the 
law of the place of contracting, New York, 
controlled, and since there was no provision 
in the policy providing the coverage for 
injury to a spouse, coverage was precluded 
the defendant for liability for injuries caused 
his wife. 

On appeal, the court faced with plaintiff's 
argument that inasmuch as the policy and 
endorsement were countersigned and de- 
livered in New York, New York law is con- 
trolling, said: “This argument ignores certain 
important facts. The Presiding Justice has 
found that the defendant applied for insur- 
ance which would cover him on a vacation 


trip and that the parties ‘contemplated that 
the principal place of performance of their 
contract would be New Hampshire’ 
Neither the endorsement nor the policy con- 
tains any reference whatever to the New 
York statute and any reasonable person in 
the position of the plaintiff would naturally 
expect the defendant to take the words of 
the endorsement at their full face value and 
to understand that complete protection was 
afforded him in case any action for damages 
caused in this state by his negligent opera- 
tion of the borrowed automobile was 
brought against him here.” The court went 
on to say that while a wife could not main- 
tain an action against her husband in New 
Jersey, she could in New Hampshire. Judg- 
ment was given for the defendants.—Lum- 
bermen’s Mutual Casualty Company v. Blake 
et al. New Hampshire Supreme Court. 
June 27, 1946. 25 CCH AvtTomosiLe CAseEs 
594. 

Murchie & Murchie, Alexander Murchie, for 
Plaintiff. 


Sulloway, Piper, Jones, Hollis & Godfrey, 
Alvah W. Sulloway. for Defendants. 


TRUCK DRIVES AUTO 
INTO CHILD VICTIM 


(TENNESSEE) 


@ Speeding truck collides 
Automobile thrown out of control 
Conflicting statutory rights 


Nolan was highballing towards an inter- 
section at a 35 to 40 mile an hour speed. 
From his left, Brown, in his automobile, was 
coming at a 16 mile an hour pace. Three- 
year-old James Hannah was playing in a 
flower garden near the intersection. Brakes 
screeched and Nolan’s truck skidded 40 feet 
into the side of Brown’s car. Before the 
latter could regain control of the car it was 
deflected to the flower garden in which 
James Hannah was playing and ran over 
him, In an action brought by James Han- 
nah by his father against Brown and Nolan, 
the trial court awarded damages in favor 
of the boy and loss of services for the father 
against Defendant Nolan and dismissed the 
suit against Brown. Was there error in the 
case? Was there not evidence in the case 
to support a verdict against Nolan? Was 
Brown’s negligence in not surrendering the 
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right of way, and, as Nolan insisted, in not 
looking, the proximate cause of the accident? 

The court thought not. “We think that 
it was a question for the jury as to whose 
negligence was the proximate cause of the 
collision assuming, as Nolan insists, that he 
had the right of way” The jury may 
have found that Nolan had the right-of-way 
in that both vehicles were approaching the 
intersection at approximately the same time 
but that he forfeited his right by approach- 
ing at an unlawful rate of speed and that his 
failure to observe the ordinances was the 
proximate cause of the collision it be- 
comes unnecessary to consider Nolan’s in- 
sistence that Brown’s testimony that he did 
look is palpably false since, if he had, he 
would necessarily have seen the approach- 
ing truck. However, for the record, we will 
say that we do not think Brown’s testimony 
can be rejected as a matter of law for the 
reason assigned.” Furthermore it was cor- 
rect to charge the jury in the case of both 
defendants that if either had the right-of- 
way he was under no duty to stop until he 
saw, or by the exercise of due care he could 
have seen, that the other party was not going 
to yield the right-of-way. Judgment for 
the plaintiff affrmed.—Nolan v. Hannah et 
al. Tennessee Court of Appeals, Eastern 
Section. June 18, 1946. 25 CCH Aurtomo- 
BILE CASES 489, 

Finlay & Campbell, Chattanooga, Tenn., for 
Plaintiff in Error. 


Harry Berke, Chattanooga, for Defendants in 
Error, Joseph Hannah et al. 

Tom J. Davis, Chattanooga, 
fendant in Error, Brown. 


Tenn., for De- 


TURN INTO DRIVEWAY— 
RESULT—TWO COLLISIONS 


(KENTUCKY) 


e Left hand turn into driveway plus 
collision 
Collision of opposing vehicle with 
following one 
Joint and several defendants 


As Wilburn was making a left hand turn 
into the driveway of his home, situated near 
the crest of a hill, Legg came over the crest 
of the hill at “a terrific speed”, collided with 
Wilburn first and then with Simons, whose 
car was just behind Wilburn’s. There was 
some evidence that Wilburn had moved over 


eon 
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to the left hand side of the road as he ap- 
proached his entrance; there was a dispute 
in the evidence as to how far the driveway 
entrance was from the crest of the hill; 
there was a dispute as to the rate of speed 
Legg was travelling; there was no agree- 
ment as to how far distant Wilburn could have 
seen Legg’s car; and there was conflicting 
evidence as to whether Wilburn extended 
his left hand before he made the left turn. 
Wilburn blamed Legg for the accident, Legg 
blamed Wilburn, and Simons blamed them 
both. The trial court agreed with Simons. 

In the light of the conflicting evidence, 
on appeal, the court agreed that a directed 
verdict for either Legg or Wilburn or that 
cither was guilty of negligence as a matter 
of law would have been unmerited. How- 
ever it felt there was error. “The instruc- 
tions did not tell the jury that it might 
return a verdict against Wilburn and Legg, 
either one of them or both. The inference 
left in the instruction [‘the law was for Sim- 
ons and Collier and that a verdict should be 
returned for them within the limits of the 
damages sought’] seems to have been that 
a verdict had to be returned against both 
Wilburn and Legg without the possibility 
of an elimination of either. At no place in 
the complete set of instructions was the jury 
informed that it might return a_ verdict 
against only one or against both defendants 
on trial. This was error to the preju- 
dice of both Wilburn and Legg. Judgment 
reversed and case remanded for new trial— 
Wilburn v. Simons et al.; Legge v. Same. 
Kentucky Court of Appeals. June 11, 1946. 
25 CCH AvutomosiLe Cases 578. 

J. Ballard Clark, H. Elliott Netherton, La 
Grange, Kentucky, for Appellants. 


Mahan & Mahan, Edwin Davis, 
Kentucky, for the Appellees. 


Louisville, 


WHEN A JURY IS TOLD 
TO FORGET, IT FORGETS 


(TENNESSEE) 








e Automobile collision on country road 
Prejudicial trial testimony 


The trial court heard this case involving 
a collision on a gravel country road where 
each party claimed and presented proof that 
the other was on the wrong side of the road 
and that he was on the right side. Claim 
was also made that the other party was 
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exceeding the speed limit under the circum- 
stances. The jury decided the case in favor 
of the defendant. Was it error upon trial 
to permit questions and testimony relating 
to marital status (living with a woman other 
than his wife), previous arrests for drunken 
driving, and testimony from the plaintiff's 
employer that he had paid plaintiff's fines 
for drunken driving, if the court instructed 
the jury that all the evidence on drunken 
driving was to be disregarded so long as 
convictions were not shown. 


The court thought not. It is proper to 
attack the credibility of a witness by asking 
a question inferring that a married man may 
be living with another woman. With refer- 
ence to questions of credibility, “In Tennes- 
see . . . the rule governing the type of 
questions that may be asked on cross- 
examination testing the credibility and char- 
acter of the party to a suit who is a witness 
is that the latitude of the questions is left 
to the discretion of the trial judge. . . . It 
is earnestly insisted that even though this 
evidence was withdrawn from the jury, its 
evil effect had its desired effect on their 
mind. There is not a scintilla of evidence 
or indication herein that this insistence is 
true. There must be some reasonable show- 
ing that these questions and the evidence 
adduced, even though withdrawn, influenced 
their decision before we reverse on this 
ground. We must presume in the absence 
of a showing to the contrary, that the jury 
when so instructed, did not consider this 
evidence. Assignment of error overruled. 
—Morcrief v. Allison. Tennessee Court of 
Appeals. June 18, 1946. 25 CCH Avutomo- 
BILE CAsEs 531. 

Clarence W. Bralley, Tom Mitchell, Johnson 
City, Tenn., for Plaintiff in Error. 


Hawkins & Bryant, Johnson City, Tenn., for 
Defendant in Error. 


- WRONG-SIDE DRIVER HITS, 
KILLS CHILD 


(PENNSYLVANIA) 


e Drives on wrong side of street, kills 
child 
Negligence inferred 
Defendant was driving south on the east 


side of the street and struck a five-year-old 
child seated on his tricycle about six to 


eight feet from the curb on the east side of 
the street. The street was forty feet wide 
and there was no other traffic at the time 
which made it impracticable for defendant 
to keep on his own side of the street, i. ¢. 
the west side. The trial court found for the 
child’s father and the administrator of 
the child’s estate. Defendant claims that the 
plaintiff has not sustained the burden of 
proving the defendant’s negligence. 

“Driving on the wrong side of a two-way 
street, in itself is evidence of negligence,” 
declared the court. It was part of defend- 
ant’s testimony also that he didn’t see the 
child until a wheel of his car ran over the 
body. “Negligence may be inferred from 
the attending circumstances. . . . There 
is no evidence that the child, here, suddenly 
darted out in front of the car. The fact, 
therefore that defendant ran over the child 
on an unobstructed highway in broad day- 
light is evidence of his negligence. . . In 
the light of the verdicts and the fact that 
the defendant did not offer any explanation 
of his failure to avoid the child, the record 
in this case clearly convicts him of negli- 
gence.” Judgments affirmed.—Glover, Adm. 
v. Struble. Pennsylvania Superior Court. 
July 19, 1946. 25 CCH AvutTomosiLe Cases 
695. 

Philip E. Hamilton, Reeves Building, Beaver 
Falls, Pa., for Appellant. 


Frank E. Reed, Box 85, Beaver Falls, Pa., for 
Appellee. 


TRUCK PASSENGER KILLED 


(GEORGIA) 


e Passenger in truck fatally injured 
Driver’s negligence 
Employer’s liability 


Decedent met his death riding on one of 
defendant's truck from Atlanta to his home 
in Monroe. Defendant’s driver had been 
intoxicated, though decedent didn’t know it. 
There was a head-on collision with another 
truck when the one in which decedent was 
riding went over on the left hand side of the 
road, followed by an overturning in a ditch 
and a subsequent fire. Clearly the driver 
for defendant had been negligent and his 
negligence had been the proximate cause 
of decedent’s death. On trial there was 
testimony introduced by plaintiff on the is- 
sue of whether carrying passengers was 
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authorized by defendant to the effect that 
others had been carried by the same driver 
that carried decedent. However, defendant 
showed that they were solely cases of people 
who had been hired by him owing to the 
shortage of help, and that it was a strict 
rule with the company not to permit riders. 
The trucks didn’t carry “No rider” signs, 
but it was the company policy as well as a 
rule of the Public Service Commission. 


In declaring that they were of the opinion 
that there was insufficient evidence in the 
case to support the plaintiff’s case, and that 
judgment for the plaintiff should be re- 
versed, the court reasoned, “We do not 
think that the evidence in this case is suffi- 
cient to show an implied waiver by the 
company of its rule prohibiting anyone other 
than an employee, relief driver or helper or 
official of the company to ride upon its 
trucks, an implied consent and authority on 
the part of the motor express for the driver 
to permit plaintiff's husband to ride on the 
truck on the occasion he was injured, 
There was no evidence that Perry [defend- 
ant’s president] ever acquiesced in any per- 
son riding upon one of the trucks of the 
company who was not an employee of the 
company, or who was not performing serv- 
ices of a nature that would indicate to Perry 
that he was an employee of the company 
engaged in loading or unloading the trucks 
of the company. It follows then that 
the verdict in favor of the plaintiff is with- 
out evidence to support it and that the-trial 
judge erred in overruling the general 
grounds for defendant’s motion for a new 
trial.” Judgment reversed.—Monroe Motor 
Express v. Jackson. Georgia Court of Ap- 
peals. June 26, 1946. 25 CCH AvtTomosiLe 
Cases 683. 


James W. Arnold, Athens, Ga., for Plaintiff. 


A. M. Kelly, Roberts & Roberts, Monroe, Ga., 
Erwin & Nix, Athens, Ga., for Defendant. 


ILLEGALLY PARKED VEHICLE 
OBSTRUCTS VIEW 





(WASHINGTON) 
© Pedestrian injured 
Negligence per se 
Intervening negligence 


Snohomish County was resurfacing Swal- 
well Road with oiled gravel, and it was 
closed to traffic except for ingress and 


egress of persons residing along the road. 
At nine o'clock in the morning, defendant 
Gilpin, a county commissioner, who had 
been called to investigate the rupture of a 
water line, drove onto Swalwell Road in 
a county automobile, and arriving at the 
Hardy residence was stopped by a flagman 
and directed to drive his car off the road. 
He parked his vehicle at an angle facing 
north just south of the Hardy residence 
on the shoulder and east edge of the road, 
which left seven or eight feet of clearance 
for travel between his car and the gravel 
ridge. Shortly thereafter Mrs. Hardy 
emerged from her home intending to drive 
out to the highway and south to the near- 
est town. She placed her automobile in low 
gear, proceeded straight ahead, passed the 
north end of the county car, and continued 
until the front wheels of her car entered 
into the gravel windrow on the west half of 
the road. A pedestrian, who was on the west 
side of the road opposite the parked county 
automobile, started with her son across the 
roadway. In doing this, the parked car 
entirely hid the pedestrian from the view 
of Mrs. Hardy. The pedestrian walked 
along the west side of the parked county 
car, behind it to the east side of the road, 
and then south. When she was on the east 
edge of the road and ten feet south of the 
rear of the county car, she was struck by 
the automobile driven by Mrs. Hardy. Suit 
was brought against Gilpin and Mrs. Hardy. 
The alleged negligence of Gilpin was in 
parking the car partially on the traveled 
portion of the highway in violation of the 
statute, and the alleged negligence of Mrs. 
Hardy was in failing to have her automobile 
under proper control and in attempting to 
pass through the narrow opening between 
the portion of the road under repair and 
Gilpin’s vehicle at a rate of speed which 
was unreasonable. Trial resulted in a ver- 
dict against both defendants, and Gilpin 
appealed. 


Gilpin conceded that he violated the 
statute and hence was guilty of negligence 
per se. However, he argued that that negli- 
gence was not a proximate cause of the 
accident and that the subsequent, inter- 
vening negligence of Mrs. Hardy was the 
direct and efficient cause of the injury sus- 
tained by the pedestrian. Ruled the Court: 
“The rule that the causal connection be- 
tween a person’s negligence and an injury 
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is broken by the intervention of a new, 
independent, and efficient intervening cause 
so that the negligence is not actionable, is 
subject to the qualification that if an inter- 
vening cause was foreseen or reasonably 
might have been foreseen by the wrong- 
doer, his negligence may be considered the 
proximate cause of an injury, and he may 
be held liable, notwithstanding the inter- 
vening cause.” The verdict of the jury re- 
flected the finding of the jury that the act 
of Mrs. Hardy was but a concurring cause 
and did not supersede Gilpin’s negligence. 
Judgment against both defendants was af- 
firmed.—Swanson et al. v. Gilpin, appellant, 
Hardy et al., defendants. Washington 
Supreme Court, Department One. May 31, 
1946. 25 CCH AvutomosiLte CAsEs 749, 
John D. MacGillivray, for Appellant. 
Welts & Welts, for Respondents. 


INNER TUBE EXPLODES 


(ARKANSAS) 

e Filling station attendant injured 
Defective tire rim 
Owner’s liability 


The truck driver stood by while the fill- 
ing station attendant removed the rim con- 
taining the punctured and deflated tires. 
\iter the attendant had vulcanized the tube 
and had reassembled the parts, the tube 
was inflated to 80 pounds’ pressure. While 
making adjustment of the “lugs,” the tube 
“blew out” with great force, hurling part 
of the rim against the attendant and inflict- 
ing fatal injuries. The attendant’s estate 
brought an action against the owner of the 
truck, alleging that defendant was negli- 
gent in delivering for repair a “flat” tire 
mounted on a defective rim; that the truck 
driver was negligent in directing the attend- 
ant to inflate to 80 pounds, when he knew 
the inner tube was defective and had been 
patched; that the defective condition con- 
stituted a hidden danger, inasmuch as the 
wheel was covered with grease, mud, and 
dirt to the thicknss of one-eighth of an 
inch; that defendant was negligent in fail- 
ing to inform the defendant of the hidden 
danger; and that defendant was negligent 
in using an International rim and wheel 
with split rim instead of the regulation 
G. M. C. rim and wheels that were of manu- 
facturer’s design. 
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There was no direct evidence that the 
truck driver or defendant knew that the 
rim was defective. Testimony by plaintiff's 
witnesses was to the effect that the type of 
rim used on the truck was not unusual, and 
there was no proof that it was inherently 
dangerous. It was further shown by plain- 
tiff’s own witnesses that such a tire carried 
from 65 to 100 pounds of air, the amount 
depending upon load, road conditions, and 
the priver’s preference. Moreover, only the 
inner tube gave way, not the casing. If dirt 
accumulated on the wheel because of escap- 
ing grease, that condition was more appar- 
ent to the attendant than it was to the 
truck driver, for it was the attendant who 
dismantled the equipment and _ reinserted 
the parts. 

“It is a grievous misfortune when tragedy 
occurs in the manner here disclosed, but 
before a defendant can be required to re- 
spond in damages some negligence must 
be shown by substantial testimony.” The 
“hidden danger” complained of was an 
incident to the task the attendant under- 
took to perform. The lower court should 
have instructed a verdict for defendant. 
Judgment for plaintiff was reversed and 
the cause dismissed.—Sallee v. Shoptaw. 
Arkansas Supreme Court. July 8, 1946. 
25 CCH AutomosiLe Cases 755, 

Sid J. Reid, Buzbee, Harrison & Wright, for 
Appellant. 

D. D. Glover, W. H. Glover, for Appellee. 


MOTOR CARRIER INSURED 
WHILE CARRYING FREIGHT 





(OHIO) 
e Coverage of policy 
Loss occurring on return from repair 
shop 


Vona owned a tractor and trailer. For 
about a year and one-half before the 
accident he had been engaged in hauling 
exclusively for Glenn Cartage Company, a 
private motor carrier of freight operating 
under a permit issued by the Public Utili- 
ties Commission. Under the statutory pro- 
visions, no permit may be issued by the 
Commission to any private motor carrier 
until a liability insurance certificate has 
been filed with the Commission. Under the 
authority of the statutes, the Commission 
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required that a special endorsement be at- 
tached to the policy under which defendant 
insurance company agreed to indemnify the 
insured against loss resulting from the 
negligence of the insured, its agents, em- 
ployees, and independent contractors, while 
operating any vehicle in motor transpor- 
tation company service. On June 22, 1942, 
Vona hauled a load of steel for Glenn 
Cartage to Cleveland, Ohio. Some distance 
from his unloading destination, his tractor 
became disabled. However, he completed 
the trip, unloaded the steel, and drove the 
tractor and trailer to his home in Canton, 
Ohio. He then contacted a concern in 
Akron to make repairs. Leaving the trailer 
at his home, he drove to Akron and assisted 
in making the repairs, which consumed _a 
period of about two weeks. On Saturday, 
July 4, 1942, Vona called Glenn Cartage at 
Girard, Ohio, and informed the dispatcher 
that the repairs would not be completed 
before Sunday afternoon and asked whether 
he should load on Sunday afternoon. The 
dispatcher told Vona to go to his home 
and pick up the trailer and report for work 
on Monday morning. It was en route to 
his home, after the repairs had been com- 
pleted, that Vona’s tractor collided with 
plaintiff's automobile. At this time Vona 
was not transporting either persons or 
property. : 

Was Vona covered at the time of the 
collision? The Court thought that he was. 
“Section 614-115, General Code, makes it 
clearly apparent that the General Assembly 
intended to protect the public from loss or 
damage due to the operation of a. motor 
vehicle when operating under a_ permit 
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granted by the Public Utilities Commission. 
lf that purpose is to be attained, the policy 
must be given a broad and liberal interpre- 
tation in favor of the insured and those 
claiming under or through such insured. 


... There is evidence in the record which, 
if believed, would justify the conclusion 
that Vona was acting under the direct in- 
structions of Glenn Cartage at the time of 
the collision. That narrows our question 
to what is meant by the following phrase, 
found in the Public Utilities Commission 
endorsement attached to and made part of 
the policy: while operating any vehicle 
or vehicles of any kind, character or de- 
scription in motor transportation company 
service or private motor carrier service.’ 
Ocean (the insurance company) insists that 
the policy covers the vehicles only while 
actually engaged in hauling. That conten- 
tion was considered and repudiated by this 
court in a unanimous decision in Mitchell, 
Admx. v. Great Eastern Stages, Inc., 140 
Ohio St. 137, 42 N. E. (2d) 771. 141 A. L. R. 
624,” wherein it was held that such a policy 
covers the movement of the vehicle over 
whatever route is reasonably necessary in 
going to a garage or shop for repair, 
although not then being operated for the 
carriage of freight or passengers. Judg- 
ment for plaintiff was afirmed.—Wood v. 
Vona, The Ocean Accident & Guarantee 
Corp., Ltd., Appellant. Ohio Supreme 
Court. July 24, 1946. 25 CCH AuTOMOoBILE 
Cases 770. 

Oscar M. Abt, Warren G. Smith, for Appellee 
Wood. 


Wise, Roetzel & Maxon, William A. Kelly, 
Price Janson, for Appellant. 


avr 


Union Questions Accident & Health Rates 


The Commissioner of the State of Michigan recently received a request from 
a union to investigate the rates being charged by accident and health insurers in 
that state, on the theory that they have been collecting excessive premiums in 
the last four years. The letter stated that high ranking companies had collected 
some $131,000,000 in premiums and had suffered losses under $56,000,000. The 
complaint registered objection on the ground that “most of this tremendous sum 
represents excessive operating costs, high salaries, high pressure promotions and 


huge profits.” 
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BUT, WAS THERE FRAUD? 


(OKLAHOMA) 


e “Blanket” warehouse policy 
Fraud 


The People’s Compress Company, a cot- 
ton warehousing organization, was insured 
under a ‘blanket’ policy, under which it was 
supposed to make weekly reports to the 
insurer as to how many insured ‘receipts’ 
had been issued the previous week and pay 
a premium based upon that figure. In effect, 
the policy premium was adjusted monthly 
upon this basis. A fire destroyed the Peo- 
ple’s Compress and most of the cotton 
stored therein. Proof of loss was made 
under the policy. Judgment was rendered 
in the trial court for the plaintiff. The 
question on appeal is whether or not there 
was concealment of a material fact in not 
apprising the carrier of the fact that Peo- 
ple’s Compress had an arrangement with 
another company whereby cotton was re- 
leased without a warehouse receipt’s being 
issued, despite the fact that such is required 
by law (Federal and State). It is also ques- 
tioned whether or not the fact that weekly 
reports were required and, in fact, monthly 
reports were obtained, voided the coverage 
under the policy. 
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The Hearing—An Axiomatic Requirement 
in Administrative Proceeding (D. C.)...571 


When Did the Risk Attach? (N. D.) 572 
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Upon appeal the court thought that 
neither fact vitiated the coverage of the 
policy. “There is no evidence tending to 
show that the insurer made any inquiry 
regarding the practice under the agreement 
when the contract of insurance was issued, 
nor is there ahy evidence tending to show 
that the agreement and practice was fraudu- 
lently or intentionally concealed by the in- 
sured . . . The insurer does not claim 
that the practice enhanced the risk assumed, 
or changed the premium to be charged 
We agree with the trial court that the agree- 
ment and the practices thereunder did not 
avoid the policy.” On the subject of the 
monthly in lieu of the weekly reports the 
court went on to say, “The trial court found 
from the evidence that the Insurance com- 
pany was advised of the character of the 
records kept by the insured at all times 
during the life of the policy ‘and that it 
waived the technical requirements for weekly 
reports by authorizing monthly reports in 
lieu thereof.” The judgment is affirmed.— 
American Eagle Fire Insurance Company 
of New York v. Peoples Compress Com- 
pany et al. United States Circuit Court 
of Appeals. Tenth Circuit. July 10, 1946. 
6 CCH Fire Ann CASUALTY Cases. 110. 

H. L. Smith, C. M. Smithdeal, for Appellant. 


Brown Moore, for Appellees People’s Compress 
Company and Bellis Cotton Company. 
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CEU ADAOUDOED EVADE AERATOR 


FIRE IN THE 
COLLAPSED WAREHOUSE 


(MINNESOTA) 





e Fire insurance covering grain 
“If in case of loss the insured was 
liable therefor” 
Fraud following loss 


Defendant issued policies covering grain 
stored in insured’s elevator “if in case of 
loss the insured was liable therefor.” Plain- 
tiff guaranteed the performance of insured’s 
contract with the Commodity Credit Cor- 
poration, i. e., delivery of same type and 
quality of grain as was stored with it by the 
Commodity Credit Corporation. Following 
the collapse of one of the floors of insured’s 
elevators, which caused a large amount of 
grain to go in the basement where a bit later 
part of it was destroyed by fire, plaintiff 
took an assignment of insured’s rights 
against the defendant. Subsequently, but 
before salvaging operations had been com- 
pleted, there was another fire which de- 
stroyed the unsalvaged corn and plaintiff 
took another assignment of claim from the 
insured. It was later shown that the second 
fire had been started by the insured, who 
was convicted for arson. The trial court 
found for the plaintiffs for the damages suf- 
fered in the first fire. Then these questions 
arose upon appeal, (1) Was the loss or 
damage caused by the first policy within the 
terms of the policy? (2) Were the policies 
voided by the subsequent effort to defraud 
the defendant ? 


“The policies covered grain ‘on storage 
if in case of loss the insured is liable there- 
for’. Under the warehouse receipts issued 
by Lytle [insured] to the Commodity 
Credit Corporation the insured was not 
liable to fire damage to grain on storage, 
but under the Uniform Grain Storage 
Agreement Lytle was obligated to deliver 
to the Commodity Credit Corporation the 
same quantity and quality of grain as he 
received and to insure it in case of loss. 
Therefore Lytle was liable to the 
Commodity Credit Corporation for damage 
by fire to its grain in storage,” said the 
court. With reference to the intent to de- 
fraud, it went on to base its affirmance of 
the lower court’s decision on the theory 
that there had been an assignment of the 
first claim at the time of the fraud and 


“There is nothing unreasonable in a rule 
which keeps the subsequent misconduct of 
an assignor from defeating a duly assigned 
valid claim or a legitimate fire loss.” Judg- 
ment affirmed.—Michigan Fire & Marine 
Insurance Company v. National Surety 
Corporation. United States Circuit Court 
of Appeals, Eighth Circuit, July 10, 1946. 
6 CCH Fire Anp CASUALTY CASEs 107. 
Leroy Bowen, Bowen & Bowen, for Appellants. 


F. H. Durham, Durham and Swanson, for 
Appellee. 


THE HEARING—AN AXIOMATIC 
REQUIREMENT IN ADMINISTRA- 
TIVE PROCEEDINGS 


(DISTRICT OF COLUMBIA) 


eEx parte order reducing fire 
insurance rates 
Lack of a hearing 
Due process of law 


Proceeding under Act of Congress of 
June 1, 1944, the Superintendent of Insur- 
ance of the District of Columbia had issued 
an order, October 29, 1945, modified subse- 
quently by an order of February 1, 1946, 
reducing fire insurance rates in the District 
of Columbia. His authority was to order 
an adjustment of rates whenever it had been 
determined after investigation that the pre- 
vailing rates were “excessive, inadequate or 
unreasonable.” The procedure the Super- 
intendent had followed preliminary to his 
rate reduction order was to send out a ques- 
tionnaire to every fire insurance company 
doing business in the district calling for 
certain information, but apprising no one of 
the reason therefor. Later on, after the 
order had been issued, and after some of 
the companies had requested the right to 
be heard, companies were permitted to sub- 
mit information informally, not as a matter 
of right, but rather as one of grace. The 
instant action was brought for an injunction 
restraining the enforcement of the order 
on the ground (1) that there had been no 
hearing and so the order had been issued 
contrary to statute (2) that the order was 
confiscatory and as such was a deprivation 
of property without due process of law. 


The court was inclined to agree with 
ground one of the 173 joined plaintiffs in 
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the action. “It has been held in an un- 
broken line of authorities that an adminis- 
trative agency, in establishing a basis for 
regulatory action, particularly an order fix- 
ing rates, is under an obligation to give 
notice and to accord a fair and full hearing 
to all interested parties, to take evidence, 
to make findings of fact based solely on 
such record, and to predicate its final con- 
clusion on the findings of fact In spite 
of the differences that exist between the 
judicial and the administrative process, both 
have certain elements in common. One of 
these features is that each must comply 
with the requirements of due process of 
law, and must pursue procedure that does 
not transcend these limitations.” On the 
subject of confiscation of property without 
due process of law the court was not prone 
to think that a case had been made out 
on that subject by individual companies. 
Judgment for the plaintiffs—American Eagle 
Fire Insurance Company et al. v. Jordan, 
Superintendent of Insurance of the District 
of Columbia et al. United States District 
Court, District of Columbia. June 25, 1946. 
6 CCH Fire anp CAsuacty CAses 114. 
Powers, Kaplan & Berger, Abraham Kaplan, 
George I. Gross, New York City, Cromelin, 
Townsend, Camalier & Kirkland, Paul B. Crom- 


elin, Francis C. Brooke, Washington, D. C., for 
Plaintiffs. 

Vernon E. West, Corp. Counsel, Lloyd B. Har- 
rison, Spec. Asst. Corp. Counsel, Oliver Gasch, 
Asst. Corp. Counsel, Washington, D. C., for 
Defendant Jordan. 

Walter M. Bastian, Washington, D. C., for 
Defendant Insurance Rating Bureau of the Dis- 
trict of Columbia. 


WHEN DID THE RISK ATTACH? 


(NORTH DAKOTA) 


e Fire insurance 
Completeness of contract 
Countersignature, delivery not made 





Plaintiff owned a dwelling house located 
in the outskirts of Williston, North Dakota. 
On the same premises he had a small build- 
ing in which he operated a shoe repair 
shop. In December, 1941 plaintiff applied 
to defendant insurance company for fire 
insurance on his dwelling. The policy was 
issued by defendant and countersigned by 
Cunningham and Rasmusson, defendant’s 
agents at Williston. Thereafter Cunning- 
ham and Rasmusson disposed of their in- 
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surance business to C. D. Grantier, who was 
appointed by defendant and licensed by the 
Commissioner of Insurance as defendant's 
agent at Williston. About three weeks be- 
fore November 9, 1942, plaintiff went to 
see Grantier with regard to fire insurance 
on his personal property. According to 
plaintiff, the following conversation took 
place: “I asked him for a $1000 policy upon 
my household goods, and he said all right 
and turned to Miss Snydal and asked her 
to make out the application, which she 
started to do, and I asked him what time 
or how long it would be before he would 
know what the premium would be, as | 
had previously asked him how long it would 
be, and he said he didn’t know because 
he didn’t know what the rate was up in 
our neighborhood; I asked him then how 
long it would be before he would know, 
and he said as soon as the policy comes 
back, and I said how long will that be, and 
he said you can figure the policy is in effect 
right now.” Grantier testified that one 
Russell at Fargo, North Dakota was state 
agent for the insurance company and that 
when someone applied for insurance, he 
would send the application to the state 
agent, who would write the policy and trans- 
mit it to Grantier. A letter, dated October 
21, 1942, from Grantier to. Russell was in- 
troduced into evidence. The letter was 
stamped as received on October 24, 1942, 
and asked that the state agent insure the 
furniture of plaintiff for $1000. Endorsed 
upon the letter with lead pencil were two 
notations, “write inspection bureau request- 
ing rate,” and “Policy issued subject to 
rate.” The policy provided for insurance 
from October 28, 1942 to October 28, 1943. 
The concluding provision read as follows: 
“In Witness Whereof, this Company has 
executed and attested these presents, but 
this policy shall not be valid until counter- 
signed by the duly authorized Agent of 
the Company at Williston, N. D.” 
Plaintiff's personal property was destroyed 
by fire on November 9, 1942, but the in- 
surance company refused payment on the 
ground that the policy was not counter- 
signed or delivered and was never effective 
as a contract of insurance between the par- 
ties. The Court did not agree. The policy 
showed that plaintiff's application had been 
accepted. It did not defer attachment of 
the risk to some indefinite future time, but 
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specifically provided that the term of insur- 
ance was for one year commencing October 
28, 1942. It was conceded that the policy 
was transmitted by the state agent to the 
Grantier Agency on or about October 28, 
1942, and in the usual course of business 
the policy should have been received by the 
Grantier Agency a day or so later. “Ob- 
viously,” the court declared, “it was incum- 
bent upon the defendant to have the policy 
countersigned and delivered. The delay in 
so doing is in no manner attributable to the 
plaintiff. Here it was agreed that the 
insurance should be effective from the date 
the application was made. The agent of 
the insurer did not know the amount 
of the premium to be charged, and it was 
agreed that the insured should pay the 
established rate. Naturally there could have 
been no countersigning and no delivery or 
payment of premium before the risk at- 
tached under the agreement then made 

The company did not defer the effective 
date of the policy until after it was counter- 
signed. It inserted the date and hour when 
the risk should attach. In the provision 
in the policy relating to the countersigna- 
ture by the agent it is stated, ‘In Witness 
Whereof, this Company has executed and 
attested these presents.’ At the time the 
policy was so executed the defendant in- 


surance company knew that it could not 
be countersigned by its agent at Williston 
at or prior to the time fixed in the policy 
for the attachment of the risk. It therefore 
must have been the intention that the policy 
should become effective and that the risk 
should attach before the policy was counter- 
signed and without regard to the counter- 
signature.” 

The court also failed to find merit in the 
contention that there was a defect of parties 
plaintiff and that plaintiff was not the only 
real party in interest. The basis of this 
argument was evidence that subsequent to 
the date of the fire, plaintiff made partial 
assignments to different persons of certain 
portions of the amount which he claimed to 
be due him from defendant for the fire loss. 
However, the assignees cancelled the partial 
assignments and released the debtor from 
all liability and claim under the assignments, 
thus reinvesting plaintiff with all interest 
in the claim. Such action cured the defect 
in parties.—Ulledalen v. The United States 
Fire Insurance Company, appellant. North 
Dakota Supreme Court. Filed July 31, 
1942. 6 CCH Frere Anp CASuAtty CASEs 123. 

Nilles, Oehlert & Nilles, Fargo, N. D., for 
Defendant, Appellant. 


Walter O. Burk, Williston, N. D., for Plain- 
tiff, Respondent. 


——{_ 


Uniform Unauthorized Insurers’ Law Construed 


The United States District Court for the Eastern District of South Carolina 


in interpreting its Uniform Unauthorized Insurers’ Act declared that its net 


effect was the appointment of the Insurance Commissioner as agent for the 


service of process, where an unlicensed insurer mails a policy ordered by a 


resident of the state after the reading of an advertisement in a publication. It 


went on to say that while the application originated in South Carolina and while 


the contract was presumably executed in another state, it didn’t become effective 


until accepted by the insured in South Carolina, and therefore, it was a South 


Carolina contract. Storey v. United of Chicago. 


Indiana Says Can't Ban Licensing of Salaried Agents 


It is unconstitutional to provide in the Indiana licensing law that agents who 


are paid on a salary basis cannot be licensed, said Circuit Judge O’Harrow in 


the recent case of Schoonover v. Indiana Insurance Department, as he enjoined the 


Commissioner from refusing to issue licenses to otherwise qualified persons. 
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A PROSPEROUS ‘FARMER 


(NORTH CAROLINA) 


e@ Total and permanent disability 
“Gainful” farming operations 


While emptying a sack of chicken feed, 
plaintiff was stricken with a sharp pain over 
or in his right hip, was unable to finish 
emptying the sack, hobbled to his house, 
and was unable to leave the house for a 
period of two weeks. After a period of two 
and one-half months plaintiff went to Win- 
ston Salem to see a doctor for examination 
and treatment. According to plaintiff, in 
spite of his treatment by this and other doc- 
tors his condition gradually grew worse. He 
claimed that he now suffers from arthritis 
and other complications, affecting his knee 
and other joints; that he suffers pain con- 
stantly; that before he became ill he did 
every kind of work a farmer does, including 


plowing, disking, gathering crops, hauling 
and loading potatoes; that he has not been 
physically able to do any kind of farm work 
since September 9, 1940; that prior to that 
date he kept his books, but that now his 
wife keeps all the records; and that he has 
not been physically able to direct, superin- 
tend or manage his farm. Plaintiff had been 
farming for thirty-five years. His farm con- 
tained 800 acres, of which 150 were tillable 
and in cultivation. Plaintiff’s wife also 
owned a farm nearby, containing approxi- 
mately 331 acres of which 119 were culti- 
vable. Plaintiff and his wife operated the 
two farms as a partnership, filing a joint 
income tax. One bank account was kept in 
plaintiff's name, and all deposits were put 
into that account. All expenditures were 
paid by check drawn on that account. 
Plaintiff wrote and signed the checks for the 
farm, and whenever the necessity arose he 
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TICLE MLLER 


applied to the bank for a loan, Plaintiff 
identified bank ledger sheets of his account, 
showing the amounts deposited each month, 
which totalled more than $75,000 during the 
period beginning September 1, 1940 and end- 
ing September 1, 1945. He also identified 
various checks drawn on his account. It 
was agreed that he issued 544 checks in 
1941, 389 in 1942, 375 in 1943, and 465 in 
1944 principally for farm supplies, farm 
machinery, cattle, livestock, fertilizer, seed, 
feed, groceries, gasoline, oil, labor, auto and 
truck and tractor supplies, final settlements 
with tenants; payment of notes to the bank. 
Plaintiff also identified various notes exe- 
cuted by him for loans in connection with 
the operation of his farm in the years 1941 
to 1945, inclusive. His testimony disclosed 
that although he has difficulty in walking 
and in getting in and out of his automobile, 
he could and did drive his automobile and 
truck, but on long trips usually had some 
one drive for him. In making purchases 
and in selling livestock, marketing eggs, to- 
bacco, cotton and other farm products, and 
in attending livestock sales, plaintiff made 
numerous trips to neighboring towns. 


Was this farmer totally and permanently 
disabled by bodily injury or disease so that 
he was permanently, continuously and wholly 
prevented from performing any work for 
compensation, gain or profit, and from fol- 
lowing any gainful occupation? The court 
thought not. “The facts remain, as revealed 
by his own testimony, that through the 
years he has been actively engaged contin- 
uously in business transactions of various 
kinds in connection with the operation of 
his farm and that of his wife. These nega- 
tive total and permanent disability within 
the meaning of the provisions of the policies 
upon which he sues.” Judgment for plain- 
tiff was reversed.—Ireland v. The Mutual 
Life Insurance Company of New York. 
North Carolina Supreme Court. Filed May 


22, 1946. 11 CCH Lire Cases 812. 


AERONAUTIC FLIGHT 
NOT AIRPLANE FLIGHT 


(DISTRICT OF COLUMBIA) 
e Passenger killed in mid-air collision 
“Aeronautic flight” exclusion clause 
Raymond Clapper lost his life while an 
invited guest-passenger in a United States 


Naval aircraft flying in the vicinity of the 
Marshall Islands. As a result of a mid-air 
collision with another aircraft, the plane in 
which Mr. Clapper was riding fell into the 
sea, burst into flames and sank. In 1928 
defendant had insured the life of Mr. Clap- 
per in the amount of $5000. An additional 
$5000 was payable if death occurred from 
bodily injuries effected solely through ex- 
ternal, violent and accidental means and not 
from an aeronautic flight or submarine de- 
scent. In a suit by the beneficiary to 
recover the accidental death benefit, she 
argued that the clause “from an aeronautic 
flight” did not exempt the insurer from 
liability, since it was a term of art, imply- 
ing an occupational or experimental position 
with regard to the particular flight and did 
not embrace a passenger on board a plane. 
On the other hand, the insurer contended 
that the clause covered any and all flight or 
travel in an airplane, regardless of the in- 
sured’s position as a passenger or as a mem- 
ber of a plane’s crew. 


The Court looked to Webster. “If the 
words used had been ‘resulting from a 
flight,’ the case would be simple, for it is 
obvious that the death of Mr. Clapper was 
in consequence of a flight. The actual lan- 
gauge, however, is ‘an aeronautic flight,’ 
and the inclusion of the word ‘aeronautic’ 
when considered in the light of its accepted 
meaning involves a different problem. We 
think undoubtedly the parties intended to use 
the phrase in the sense generally recognized 
in air travel. Webster’s New Interna- 
tional Dictionary defines the word ‘aero- 
nautics’ as ‘The science that treats of the 
operation of aircraft,’ and the word ‘aero- 
nautic’ as ‘Pertaining to aeronautics or aero- 
nauts.’ Certainly, as appellee concedes, the 
insured on the occasion of his death was not 
participating in aeronautics. Moreover, if 
the flight to be within the exemption of the 
policy must be one pertaining to the science 
of operating aircraft, it follows that a mere 
passenger in an airplane is outside its pro- 
visions. For, as was said by the Eighth 
Circuit, ‘A mere passenger has no part in 
the art of the aeronaut and does not study, 
apply or advance the science of aerial navi- 
gation.’ But even if this interpretation is 
subject to challenge, the same result would 
follow, since at best the phrase is so ambig- 
uous as to compel a decision in favor of 
the insured. ... If the insurance company 
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had meant what it now says it meant, the 
opportunity was at hand when the policy 
was issued to express its position in plain 
words. If, for example, it intended to ex- 
clude any death resulting from an airplane 
flight, words of plain import could have 
been found so that no question could be 
raised. In the deliberate use of a word or 
phrase having a well recognized technical 
meaning, it is a fair conclusion that the 
insurer meant that something more must be 
shown than the mere use, as a passenger, 
of the facilities of an airplane.”—Clapper, 
appellant v. Aetna Life Insurance Company. 
United States Court of Appeals, District of 
Columbia. July 22, 1946. 11 CCH Lure 
Cases 970. 

Edgar J. Goodrich, Donald R. Richberg, Philip 
W. Amram, Ward M. French, for Appellant. 


Charles W. Arth, John H. Burnett, for Ap- 
pellee. 


BENEFICIARIES ASSIGN 
PROCEEDS TO UNDERTAKER 
(PENNSYLVANIA) _— 
@ Policy prohibition 
Assignments limited to banks 





The policy provision in dispute read: 
“This policy may be assigned to any na- 
tional bank, state bank, or trust company, 
but any assignment or pledge of this policy 
or any of its benefits to an assignee other 
than one of the foregoing shall be void. 
No assignment of this policy shall be bind- 
ing upon the company unless and until it 
has been filed with the company at its home 
office or one of its head offices. The com- 
pany assumes no obligation as to the valid- 
ity or sufficiency of any assignment.” 


The same day that the insured died, the 
beneficiaries named in his two policies as- 
signed the proceeds as collateral security 
for the payment of promissory notes to an 
undertaker. Two days thereafter the under- 
taker assigned all his interests to plaintiff, 
the National Memorial Services, Inc., and 
notice was given to defendant, who refused 
a demand for payment. Suit in assumpsit 
was then brought, the sole question involved 
being whether the benefits due under the 
policies were assignable. The insurance 
company contended that the prohibiting of 
the assignment or pledging of the policy or 
of “any of its benefits” to an assignee other 
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than a bank or trust company, embraced 
the benefits which accrued to the beneficiary 
after death, as well as to those to which the 
insured was entitled. 


“We cannot accept that construction,” 
ruled the Court, “It is the assignment or 
pledge of the policy or any of its benefits by 
the insured that is prohibited, except to a 
bank or trust company. Concededly, there 
are certain benefits which apply only to 
the insured, viz, the right to a cash sur- 
render value, paid up whole life insurance, 
etc.... Wecan understand why an insurer 
would limit the right of the insured to as- 
sign his interests in a policy, as otherwise 
some improvident or undesirable assignee 
might allow the policy to lapse for the non- 
payment of premiums. But there seems to 
be no sound reason for the insurance com- 
pany to forbid or limit an assignment by a 
beneficiary of the amount due him or her 
after the death of the insured. If the com- 
pany had intended to thus restrict assign- 
ments, the language is not as clear and un- 
ambiguous as it should be. That purpose 
could have been readily expressed in plain 
and specific language. “Moreover, the court 
found support for its interpretation in the 
fact that text writers and judicial decisions 
very generally recognize that stipulations in 
policies forbidding any assignment, except 
with the insurer’s consent, apply only to 
assignments before loss or the maturity of 
the policy. — National Memorial Services, 
Inc. v. Metropolitan Life Insurance Co., 
appellant. Pennsylvania Superior Court. 
Filed July 19, 1946. 11 CCH Lire Cases 978. 

D. C. Jennings. 1106 Berger Bldg., Pittsburgh, 
Pa., for Appellant. 


David M. Janavitz, Edward I. Roth, 1078 
Union Trust Bldg., Pittsburgh, Pa., for Ap- 
pellee. 


CONSTITUTIONAL PROVISION OF 
FRATERNAL ORDER DECLARED 
ULTRA VIRES 


(TENNESSEE) 
e@ Full faith and credit 
In 1896, when Edward White applied for 
membership and insurance with the Wood- 
men of the World, a fraternal benefit organiza- 
tion, incorporated under the laws of Nebraska, 
the constitution and by-laws contained a 
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provision authorizing the issuance of life 
membership certificates. Under this pro- 
vision, a member entering the order be- 
tween the ages of thirty-four and forty-two 
was entitled to life membership without the 
payment of further dues and assessments 
when the certificate had been oustanding 
for twenty-five years. It was further pro- 
vided that after the life membership certifi- 
cates had been issued, the life member 
should not be liable for camp dues, assess- 
ments or general fund duties. In 1899 this 
section was repealed. The decedent paid his 
dues for twenty-five years and thereafter 
until December, 1926. At the time of his 
death in 1930, he was a suspended member, 
and, under the by-laws, his beneficiary’s certifi- 
cate was void. When suit was brought on 
the certificate, defendant interposed a spe- 
cial plea of ultra vires, maintaining that un- 
der the law of Nebraska, as interpreted by 
the Nebraska Supreme Court in the class 
suit of Trapp v. Woodmen of the World, 
169 N. W. 191, the provision for life mem- 
berships was ultra vires and void. 


The Tennessee Supreme Court had the 
precedent at hand. In a recent case, Sov- 
ereign Camp Woodmen of the World v. Bolin, 
305 U. S. 66, the United States Supreme 
Court had considered an action brought 
upon the same theory and which presented 
the identical questions. In the Bolin case, 
the petitioner asserted that the provision in 
question had been declared ultra vires by 
the Nebraska Supreme Court and that full 
faith and credit should be given to this de- 
cision by the Missouri courts. Respondents 
replied that the contract was made and de- 
livered in Missouri and should be construed 
and enforced according to Missouri law. 
“The beneficiary certificate was not a mere 
contract to be construed and enforced ac- 
cording to the laws of the State where it 
was delivered,” said the United States 
Supreme Court. “Entry into membership 
of an incorporated beneficiary society is 
more than a contract; it is entering into a 
complex and abiding relation, and the rights 
of membership are governed by the law of 
the State of incorporation. The rights 
of members of such associations are gov- 
erned by the definition of the society’s pow- 
ers by the courts of its domicile. Under 
our uniform holdings the court below failed 
to give full faith and credit to petitioner’s 
charter embodied in the statutes of Nebraska 


as interpreted by its highest court.” This 
made it clear, the Tennessee Supreme Court 
concluded, that Nebraska law governed, that 
the provision was ultra vires, and that the 
certificate could not be made the basis of 
recovery. Judgment for plaintiff was re- 
versed and the suit dismissed.—White v. 
Sovereign Camp of the Woodmen of the 
World. Tennessee Supreme Court. May 
4, 1946. 11 CCH Lire Cases 752. 
Jay Evans, Nashville, Tenn., for Plaintiff. 


Moore & Ewing, Nashville, Tenn., for De- 
fendant. 


DEATH IN THE STILL 


(OKLAHOMA) 


@ Operation of illegal still 
Accidental electrocution 
Causation 


Insured was seen watering his turkeys 
and horses the night of July 17, 1946. The 
next evening he was found prone on the 
floor of a still room, having suffered death 
from electrocution. One hand was. sstill 
grasping a bulb and switch at the end of a 
light cord that was screwed into the socket 
on the wall. His hand was burned as was 
his body next to the electric cord. The still 
was illegal as was the possession of the 
unlicensed liquor that was found on the 
premises. His beneficiary had collected on 
a $5,000 policy of life insurance and sought 
an additional $5,000 for accidental death, 
which the policy provided for “provided that 
such death be not sustained in connection 
with violation of law, by the Insured. . . .” 
The trial court had refused to direct a ver- 
dict for the defendant at the conclusion of 
the plaintiff's evidence, had submitted the 
case to the jury, had set aside a verdict of 
the jury for the plaintiff and had entered 
a judgment for the defendant. 


In a 2—1 decision upon appeal, the court 
affirmed the judgment for the defendant. 
“The operation of the still and the posses- 
sion of the whiskey were violations of both 
Federal and State laws. ... It was incum- 
bent on the Insurance Company to prove a 
causal connection between the violation of 
the law and the death of the insured. . . 
However, the violation of the law need not 
have been the immediate and proximate 
cause of death. The only reasonable 
conclusion that can be drawn from the 
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proven facts is that insured was electro- 
cuted as a consequence of his having gone 
into the still room in connection with the 
operation of the still or to obtain whiskey 
which had been illegally distilled. ... It 
is suggested that the jury may have con- 
cluded that the insured went into the room 
for a lawful purpose. If it did, its conclu- 
sion was predicated wholly on guess or con- 
jecture.” Judgment affirmed.— Waters v. 
The National Life & Accident Insurance 
Co., Inc.; The National Life & Accident 
Insurance Company, Inc. v. Waters. United 
States Circuit Court of Appeals, Tenth Cir- 
cuit. July 12, 1946. 11 CCH Lire Cases 
955. 

Marvin T. Johnson, for Appellant and Cross 
Appellee. 


Valjean Biddison, Floyd L. Rheam for Ap- 
pellee and Cross Appellant. 


DEATH OF APPLICANT PRIOR TO 
COMPLETION OF UNDER- 
WRITING ACTIVITIES 


(CONNECTICUT) 
e Temporary contract 
Condition precedent 
Unreasonable delay 


The decedent met his death before de- 
fendant’s underwriting activities on his ap- 
plication had been completed. However, his 
administratrix brought suit to recover on 
the policy on the theory that a temporary 
contract of insurance existed and on the 
theory that the insurance company was lia- 
ble in tort for an unreasonable delay in 
acting upon the application. The deceased 
executed the written application and paid to 
the soliciting agent the amount of the first 
quarterly premium upon the representation 
of the agent that upon delivery of the policy, 
the balance of the annual premium might be 
paid by the decedent and that the insurance 
would be effective from the date of the med- 
ical examination if the deceased was insur- 
able on said date. Although the agent 
stressed the advantages of coverage from 
the time of the medical examination, thus 
obtaining the advance premium payment, he 
failed to make the application so as to call 
for coverage from said date. However, the 
application and receipt therefor provided 
that the insurance would be in force as of 
the date of the medical examination only if 


the insurance company was satisfied on that 
date that the applicant was insurable, and 
only if the application was approved by the 
company at its home office prior to death. 
In spite of the agent’s authority to stress 
the advantage of temporary coverage, and 
in spite of his interpretation to the applicant 
of temporary coverage as including protec- 
tion against death during the period in 
which the company was considering the ap- 
plication, the court was unable to see how 
it was possible to eliminate from considera- 
tion the provision of the application requir- 
ing approval prior to death for any insurance 
to become effective at any time or the pro- 
vision denying authority to any agent to 
alter the terms of the written application 
and receipt. The court was unable to find 
any valid contract entered into by defendant 
to insure the applicant in the absence of 
final approval of the application prior to his 
death. The approval was an express condi- 
tion precedent to the duty to pay the face 
amount of the policy. 


What was a reasonable time for the insur- 
ance company to act upon the application? 
If there were no complications, it would 
ordinarily take seven to ten days to com- 
plete investigation and underwriting activi- 
ties, assuming a one-day mailing distance 
as in this case. In this instance, the insur- 
ance company was justified in making addi- 
tional inquiry and consuming further time 
by reason of the applicant’s 4F draft classi- 
fication and the lack of definite information 
on the part of the underwriting department 
as to the cause of said classification. If it 
were not for two individual inexcusable de- 
lays, the final approval at the home office 
could have taken place one day prior to the 
death of the decedent. The court was of the 
opinion, however, that there were several 
points within the period where additional 
time might well have been consumed which 
would have taken one or more days. The 
over-all delay caused by the alleged negli- 
gence of the insurance company and from 
which plaintiff could claim injury was two 
days. “Such a delay could not, in the com- 
plexities of the modern life insurance busi- 
ness, be considered unreasonable in passing 
upon an application requiring activity over a 
three-week period, and the total time for 
application to time of death here is not more 
than a reasonable time for passing on the 
application.” — Gaunt, Admx. v. The John 
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Hancock Mutual Life Insurance Company. 
United States District Court, District of 
Connecticut. April 17, 1946. 11 CCH Lire 
Cases 771. 

Hugh M. Alcorn, 750 Main St., Hartford, 


Conn., Milton Meyers, 182 Grand St., Water- 
bury, Conn., for Plaintiff. 


Gross, Hyde & Williams, 49 Pearl St., Hart- 
ford, Conn,, for Defendant. 


DECEDENT ‘GETS OUT" 
OF MOVING VEHICLE 


(PENNSYLVANIA) 


@ Death results from getting out of 
moving vehicle 
Accidental death 


Rose Zuliskey and one Hall were out rid- 
ing one evening when suddenly, as they 
were going around a slight curve, the for- 
mer announced that she was going to get 
out and placed her hand on the handle of 
the door. The hinge of the door was to the 
rear of the car, and it is not clear whether 
she jumped out, or whether she just turned 
the handle and a gust of wind caught the 
door and yanked it open and the decedent 
with it. In any event, the person who was 
going to jump fractured her skull and died 
as a result of her injuries. Action was 
brought on two life insurance policies for 
accidental death. The trial court returned a 
verdict for the plaintiffs, Was this an acci- 
dental death as defined in the policy: “the 
death . . . occurred as a result, directly and 
independently of all other causes, of bodily 
injuries effected solely through external, vio- 
lent and accidental means... ?” 





The court indicated that it was settled 
that, “If, in the act which precedes the in- 
jury, something unforeseen, unexpected, un- 
usual occurs which produces the injury, it 
has happened through accidental means,” 
and that apparently the only unexpected 
thing in this case was the severity of the 
decedent’s injuries. The rationale of the 
court proceeded. “Therefore the fact that 
the door was caught by the air stream which 
resulted in a jerk to her body, is but con- 
sistent with her avowed purpose to leave the 
car, and was but the natural and probable 
result of her getting out which required her 
to open the door. The indispensable fact 
that the plaintiff had to show was that she 
did not intentionally open the door for her 


avowed purpose of jumping out of the car. 
Of this there is not a scintilla of evidence.” 
Judgment for plaintiff reversed —Zuliskey 
v. Prudential Life Insurance Company of 
America. Pennsylvania Superior Court. 
July 19, 1946. 11 CCH Lire Cases 969, 
Duff, Scott & Smith, John H, Scott, 815 Berger 
Bldg., Thomas G. Taylor, Carroll Caruthers, 


Bank & Trust Building, Greensburg, Pa. for 
Appellant. 


Scales, Loughran & Shaw, First National Bank 
Bldg., Henry E. Shaw, First National Bank 
Building, Greensburg, Pa. for Appellee. 


DID INSURED INTEND TO 
DEFRAUD DIVORCED WIFE? 


(MINNESOTA) 
e Life insurance proceeds 
Divorced wife a creditor of insured 
Fraud 


The moral of this story is: If you have a 
favorable divorce settlement, don’t wait until 
your “ex” is dead before you try to enforce 
its terms. You might find yourself in the 
predicament of Ethel Pauling. Ethel di- 
vorced John in 1932 and was decreed $250 
alimony for life so long as she didn’t re- 
marry, irrevocable life insurance in the 
amount of $24,500 and one-fourth of his 
annual income in excess of $12,000. John 
remarried, paid Ethel the alimony until his 
death in 1945, and saw that she had the 
insurance in three policies. One of them, in 
the amount of $4,500, he took back with the 
promise that he would give her one for $5,000, 
which he never did. On his death Ethel only 
had $20,000 of insurance on which was owed 
some $500 (which was deducted from the 
proceeds) and she discovered that he had 
made more than $12,000 for ten years which 
had not been paid her. Because John had 
provided his second wife with insurance and 
joint accounts (bank and bonds) he had vir- 
tually no estate, and Ethel brought this 
action against the second wife, arguing that 
the joint tenancies created and the insurance 
program were a fraud on his creditors. 


The Court was not inclined to think so. 
“Pauling was solvent at all times during his 
lifetime. None of the transactions herein 
rendered him insolvent ... He was some 
eight years younger than the plaintiff and 
was in apparent good health up to the time 
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he was stricken by a heart attack... At any 
time up to the date of his death he would 
have been able to pay the arrears claimed to 
be due on his alimony, and of course could 
have been required to transfer insurance in 
the sum of $4,500 to the plaintiff so as to 
comply with the divorce decree ... It seems 
unsound, therefore, to spell out any intent 
to defraud his creditors by doing that which 
he did do when it is evident that no creditor 
was being deprived of any right to proceed 
against the property which was held in joint 
tenancy... It is common knowledge that to 
avoid probate expense, and for convenience, 
many married people handle their personal 
and real property in this manner. True, by 
operation of law Pauling at his death left 
no estate, but he had no way of knowing 
that he would pass away before the plain- 
tiff.” With respect to the alimony that 
plaintiff claimed, i.e., until she should die 
“Considered in the light of the insurance 
provisions of the decree, which obviously 
were intended to provide for plaintiff in the 
event of Pauling’s prior decease, it is at least 
reasonable to urge that it was not intended 
that alimony should continue after Pauling’s 
death. The burden of proof herein rests on 
the plaintiff to establish fraud, and merely 
by claiming fraud that burden has not been 
sustained.” As to the insurance that Paul- 
ing procured for his second wife, ‘“The mere 
fact that a debtor procures insurance for his 
wife does not constitute a fraud upon his 
creditors, even if the debtor is insolvent, in 
absence of actual intent.” Defendant’s Mo- 
tion for a summary judgment is granted.— 
Pauling v. Pauling. United States District 
Court, District of Minnesota. May 15, 1946. 
11 CCH Lire Cases 940. 

Henry C Mackall, Stinchfield, Mackall, 
Crounse & Moore, Minneapolis, Minn., L. A 


Stebbins, Stebbins & Pierce, Chicago Ill. for 
Plaintiff. 


Charles F, Noonan, Dorsey, Coleman, Barker, 
Scott & Barber, Minneapolis, Minn., for the De- 
fendant., 


DISABILITY BENEFIT 
INSERTED BY MISTAKE 


(GEORGIA) 
e Reformation sought 


In November, 1922, defendant issued an 
endowment life insurance policy in the 
amount of $2,500 to Zavel Yablon, who was 


then thirty-nine years of age. The premium 
was payable quarterly, and for an additional 
quarterly premium of eighty-five cents the 
policy provided for benefits of $25 per month 
and waiver of premiums in the event of 
total and permanent disability. In May, 
1941, nineteen years after the policy was is- 
sued, Yablon was stricken with coronary 
thrombosis and cerebral embolism and has 
been totally and permanently disabled since 
that date. Defendant was notified of the 
disability, but refused to furnish forms for 
the proof of claim. When suit was brought 
on the policy by plaintiff, defendant denied 
liability on the ground that the total and 
permanent disability provision had been in- 
serted instead of a double indemnity provi- 
sion through mistake on the part of an office 
clerk. According to defendant, Yablon had 
applied for an endowment policy at age 85, 
with double indemnity, and from November, 
1922 until some time in 1941, when he noti- 
fied defendant of his claim, plaintiff had the 
policy in his possession so that defendant 
did not discover the mistake until claim was 
made on the policy in June, 1941. Asserting 
that no such contract as claimed by plaintiff 
could be upheld by the court, defendant 
alleged that the quarterly premium of eighty- 
five cents paid by plaintiff for the supple- 
mental agreement was the proper amount to 
be charged for the double. indemnity insur- 
ance, but that the premium for total and 
permanent disability was $1.48 per quarter. 
Thereupon defendant prayed that the total 
and permanent disability supplemental agree- 
ment be cancelled as having been issued 
through mistake and that the policy provi- 
sions and agreement be reformed to express 
the true agreement between the parties. 

At the time of the application, Yablon had 
been in the United States only nine years, 
had not attended school and was unable to 
read the English language. Plaintiff alleged 
that he had requested of defendant’s agent 
a policy that would give him and his family 
protection in case of his inability to work 
because of sickness or accident, and plaintiff 
relied on the representation of the agent that 
the policy would include such a feature. He 
further asserted that the mistake alleged to 
have occurred was brought about by defend- 
ant’s own negligence and that defendant 
was guilty of laches. 

Was defendant entitled to equitable relief? 
The record was entirely silent as to any 
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mutual mistake in the actual preparation of 
the contract. Defendant placed full respon- 
sibility for the alleged mistake upon a typist 
in its home office. On at least three differ- 
ent occasions from November, 1922 until 
some time in 1941 defendant had actual 
possession of the policy, once in May, 1923 
when the policy was reduced from $5,000 
to $2,500 on application of the insured, and 
again on May 18, 1931 so that a change of 
beneficiary could be endorsed on the policy. 
“It seems very clear to us,” declared the 
Court, “that the company had ample oppor- 
tunity to discover any possible mistake made 
in the execution of the contract by any de- 
gree of diligence. When the policy was re- 
turned to the company for the purpose of 
reducing the amount of coverage from $5,000 
to $2,500 the company had full opportunity 
to examine the policy, and the very fact that 
it was returned by the insured for this pur- 
pose, we think, completely negatives the 
contention that he was undertaking in any 
way to conceal from the company the provi- 
sions it actually contained. Conceding that 
the application made by the insured was for 
‘Endowment at age of 85 with double indem- 
nity’ and that the insurer issued apolicy to 
him for a different type of protection, can 
it be said as a matter of law that retention 
of such a policy would be a fraudulent act on 
the part of the insured? We think not. It 
is a matter of common knowledge that in- 
surance companies frequently accept appli- 
cations for insurance protection, but issue 
contracts for less protection than that ap- 
plied for. Then, too, it must be kept in 
mind that the insured here was a person of 
foreign birth, had been in this country for 
only a short time, knew and spoke but little 
of the English language, and doubtless knew 
still less about the insurance business. It is, 
we think, very reasonable to assume that 
‘double indemnity’ and ‘disability insurance’ 
to one so unlearned and uninformed about 
insurance contracts might be synonymous 
terms. In fact, we seriously doubt if either 
term had any meaning at all to the insured 
here. They are simply trade names em- 


ployed by insurance companies to express 
different types of insurance protection. 
‘Double indemnity’ to one not skilled in the 
insurance business could unquestionably 
have various meanings.” 


Moreover, the court thought that a com- 
pany which failed to examine the policy suf- 


AND 


ficiently to see that it conformed to the 
application was certainly not free from neg- 
ligence. A policy so negligently executed 
and delivered, when accepted in good faith 
by the insured and acted upon, becomes a 
binding obligation of the insurer. Defend- 
ant waited from November 6, 1922 until 
February 11, 1942 to assert its right for equi- 
table relief. In the meantime it collected all 
of the premiums fixed by it as due. Fre- 
quently it had actual possession of the policy 
with ample opportunity to examine it. The 
court concluded that defendant should not 
be allowed to benefit by its own wrong in 
which plaintiff was not likewise a wrong- 
doer. Judgment of the lower court for 
defendant was reversed.—Yablon v. Metro- 
politan Life Insurance Co. Georgia Su- 
preme Court. May 10, 1946. 11 CCH Lire 
CAsEs 783. 

Maurice Steinberg, Curry & Curry, Augusta, 
Ga., for Appellant. 

Cohen & Cohen, Augusta, Ga., for Appellee. 


FRACTURES SKULL IN FALL 
DURING FIST FIGHT 


(CALIFORNIA) 


© Death resulting from skull fracture 
Accidental means 


“Where as here, the policy does not in- 
sure against accidental death, or accidental 
injuries, but against death or injuries caused 
by accidental means, it is not sufficient that 
the death or injury should be unexpected, 
but in the means through which the injury 
or death produced was sustained, there must 
be something of an unexpected or unfore- 
seen character... In other words there is 
a distinction in law between ‘accidental 
death’ and ‘death by accidental means’’ 
was the reasoning used by the court in an 
action brought by insured’s wife for the 
death of her husband resulting from a fight 
which occurred outside of a restaurant to 
which the deceased had invited his opponent 
following an argument. The insured had 
been knocked down, hit his head on the con- 
crete sidewalk and had died as a result of 
a fractured skull. Defendant’s policy had 
provided coverage against injury or death 
effected “Through purely Accidental Means.” 
Defendant contended that the death was not 
effected “through purely Accidental means.” 
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“We are persuaded that it cannot be said 
from the evidence in the instant case that 
the deceased had any cause or reason to 
believe that a fistic encounter would result 
in his death. The fatal result was therefore 
accidental. Here the means that produced 
the death was the fistic encounter, and this 
cannot be characterized as a voluntary act 
upon the part of the deceased the natural 
and usual and to-be-expected result of which 
would be fatal to him... While it is true 
under the terms of the policies herein that a 
mere accidental result would not suffice for 
recovery, we are convinced that it cannot 
reasonably be said that the ‘means’ which 
produced the fatal result were of such a 
character that death was the usual, natural 
and probable result to be expected from vol- 
untary resort to such ‘means.’ While in the 
case at bar the insured voluntarily engaged 
in a fist fight with another he was not killed 
by a blow from the fist of his antagonist.” 
Judgment for plaintiff is affirmed.—Rooney 
v. Mutual Benefit Health and Accident As- 
sociaiton. California District Court of Ap- 
peal, Second District. June 13, 1946. 11 
CCH Lire CAsEs 946. 

J. Edward Haley, for Appellant. 

Arthur Garrett, for Respondent. 


FIRST JURY ESTABLISHES 
FACT OF DISABILITY 


(PENNSYLVANIA) _ 
@ Total and permanent disability 
Res judicata 


On July 3, 1941, plaintiff, the proprietor 
of a bakery, had brought an action on two 
separate policies issued by defendant for 
total and permanent disability benefits when 
he had accidentally caught his hand in a 
machine and had amputated all the fingers 
of his right hand. The court had said that it 
was a case of total and permanent disability 
and gave judgment for the plaintiff, but the 
result was reversed upon appeal. Can the 
same plaintiff, at a later date, for the same 
disability, but for a different period, bring 
another action against the same defendant 
on the same policies? 


The court thought not. “It is true that a 
judgment allowing or disallowing perma- 
nent disability benefits is res judicata as to 
the permanency and totality of the disabil- 


ity up to the time of the rendition of the judg- 
ment, but it is not necessarily conclusive as 
to future disability benefits. Separate causes 
of action exist for the recovery of benefits 
for different periods ... But this does not 
mean that because plaintiff sues for benefits 
for a different period of time the same issues 
of fact can be again raised in the second 
suit... In the absence of allegation and proof 
of a changed factual situation it would indeed 
be anomalous if under the same facts, with 
no change in plaintiff’s condition, varying 
judgments could be entered for different pe- 
riods depending upon the verdicts of various 
juries. When it has once been established 
that plaintiff was or was not permanently 
disabled, such decision, in the absence of 
proof of changed condition, applies to all sub- 
sequent periods.” Judgment for plaintiff is 
reversed.—Moskowntz v. The Prudential 
Life Insurance Company of America. Penn- 
sylvania Supreme Court, Eastern District. 
June 25, 1946. 11 CHC Lire Cases 922, 
Harry Norman Ball, 502 Independence Bldg., 
Philadelphia, Pa., for Plaintiff, Appellee. 


Kendall H. Shoyer, Andrew C. Dana, 1010 
Packard Bldg., Philadelphia, Pa., for Defend- 
ant, Appellant. 


NOT EVERY MISREPRESEN- 


TATION IS FATAL 


(GEORGIA) 
© Misrepresentations in application 


Materiality of misrepresentation for 
the jury 


Although his answers to the doctor at the 
time he took out his policy of life insurance 
indicated that his last previous illness had 
been a childhood disease, it appeared upon 
trial that just prior to applying for insurance 
he had consulted several doctors because of 
pain in his stomach and had been prescribed 
for, diet-wise and with medication. Never- 
theless, the jury returned a verdict for his 
beneficiary against the insurer. Did the trial 
court err in overruling the defendant’s mo- 
tion for a new trial, based only upon general 
grounds? 


The court thought not. “Under the facts 
of this case, it was a question for the jury 
whether the matters about which the insured 
made false or incorrect statements or failed 
to disclose in his answers to the questions 
asked in the application for insurance, which 
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was attached to the policy, substantially in- 
creased the risk assumed by the company 
on that particular policy; and the finding 
of the jury in favor of the plaintiff bene- 
ficiary being supported by the evidence and 
having the approval of the trial judge will 
not be disturbed by this court.” Judgment 
afirmed.—Metropolitan Life Insurance Com- 
pany v. Milton, Georgia Court of Appeals. 
June 26, 1946. 11 CCH Lire Cases 919. 

Smith, Partridge, Field & Daremus, Atlanta, 
Ga., for Plaintiff. 


Smith, Kilpatrick, Cody, Rogers, & McClat- 
chey, Henry Baxter, Atlanta, Ga., for De- 
fendant. 


POLICEMAN'S RICOCHETING 
BULLET ‘‘ACCIDENTALLY"’ 
KILLS INSURED. 


(TENNESSEE) 
e Accidental death 


Clause excluding coverage for inten- 
tional act 


Maddox was possessed of a very jealous 
wife. On an evening when he returned 
home quite late an argument ensued. His 
mother-in-law, who lived with them, became 
very worked up and ran out of the house 
screaming and making quite a scene. A 
neighboring police officer, Padgett, awakened 
by the noise started for the Maddox house 
to see what was the matter, arrayed only in 
a pair of trousers, shoes and carrying a pis- 
tol. As he approached, the insured left the 
house and passed Padgett who told Maddox 
to stop. In the view of his wife who had 
come out to gather in her hysterical mother, 
Maddox was seen to return to the officer, 
telling him not to meddle. Padgett drew 
his gun as Maddox approached and fired. 
Maddox fell to the ground. The testimony 
indicated that Padgett had not fired at Mad- 
dox, but fired as a warning; the bullet had 
hit a brick wall, ricocheted and had hit him 
ina fatal place. It also indicated that Mad- 
dox did not know that Padgett was an offi- 
cer. Under an accident policy covering 
death by “accidental means” and excluding 
coverage for injuries resulting from “the 
intentional act of the insured or of any other 
person,” the court found for the widow bene- 
ficiary and added a 25% penalty (on the 
theory that the insurer had acted in bad 


faith). Was this an accident caused by 
“accidental means” in the sense of the law? 


The court thought so. “Although de- 
ceased was advancing on Padgett, deceased 
did not know, according to plaintiff's proof, 
that Padgett was an officer, and from Pad- 
gett’s meager attire had no reason to sup- 
pose that he was armed. Accordingly 
deceased had no reason to expect serious or 
fatal injury from any encounter his lan- 
guage to Padgett and his advance upon the 
latter might have brought about ... The 
defendant Company does not in this court 
rely upon that provision of the policy ex- 
empting it from liability in the event injury 
was brought about by the intentional act of 
a third person.” The court thought that the 
lower court erred in saying that the com- 
pany had acted in bad faith and in assess- 
ing a penalty. Petition for certiorari denied ° 
if plaintiff will remit the penalty.—Provident 
Life & Accident Insurance Company v. 
Maddox. Tennessee Supreme Court. June 
29, 1946. 11 CCH Lire Cases 926, 


Chambliss & Chambliss, Chattanooga, Tenn., 
for Provident Ins. Co. 


Berke & Fleming, Chattanooga, Tenn., for 
Goldie Maddox. 


REINSTATEMENT FOLLOWS 
SURRENDER DURING INSANITY 


(MASSACHUSETTS) 
e Surrender of policies while insane 
Insurer’s good faith 


On May 13, 1944, St. Clair A. Woodell, 
who had reserved the right to change the 
beneficiary in his life insurance, changed it 
from his wife to his estate. Two days later, 
he effected a surrender of these five paid-up 
policies. At that time, and in fact, from 
that time until his death in August of the 
same year the insured was insane. The 
insurance company had no notice of the con- 
dition of the insured and effected the trans- 
action in good faith. The former beneficiary 
under the policy, the wife, brought this ac- 
tion to recover the balance or face amount 
of the policies. Was a defense, based on the 
principle underlying bank cases, i. ¢., there is 
no liability to an administrator, where a bank 
in good faith and without knowledge of the 
condition of the depositor pays a depositor, 
of any avail to the insurance company ? 
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The court thought not. “In all these in- 
stances it seems that a debtor is merely 
paying to its creditor according to a previ- 
ously existing obligation and not in any true 
sense entering into a new contract.” It 
went on to reason, “The defendant has not 
paid the face value of the policies. It has 
paid only the surrender value, amounting 
to not much over half their face value.” 
It said further that the bank cases were 
exceptions to the general rule that insane 
persons are not bound by the same rules 
which would bind sane persons. “The court 
apparently thought that such exception nec- 
essary in order that business might be trans- 
acted safely and that the debtor making a 
simple payment of its debt might be pro- 
tected from the injustice of a double liability 
which otherwise it would usually be unable 
to avoid through the exercise of any practi- 
cable degree of diligence .. . In cases where 
the surrender value has been paid, in our 
opinion, an entirely equitable result would be 
brought about if the policy were regarded as 
reinstated, any necessary readjustments be- 
ing made with respect to premiums and 
dividends, and if the surrender value were 
credited to the defendant as of the date the 
defendant paid it to the insured. The plain- 
tiff would recover the balance.” So ordered. 
—Wodell v. John Hancock Mutual Life In- 
surance Company. Massachusetts Supreme 
Judicial Court. Suffolk. June 11, 1946. 
11 CCH Lire Cases 924. 

L. B. Newman, F. E. Gillen, for Plaintiff. 

R, C. Evarts, for Defendant. 


RETROACTIVE PAYMENTS TO 
NEW YORK AGENTS UPHELD 


(NEW YORK) 
e War Labor Board order 
New York Insurance Law construed 


Industrial insurance agents employed by 
defendant insurance company sought a de- 
cree declaring that they were entitled to a 
fund, representing retroactive wage increases 
ordered by the War Labor Board, on de- 
posit with a bank in the name and subject to 
the order of the individual defendants as 
escrowees. The insurance company coun- 
terclaimed for a declaration that Sections 
213(7) and 213-a(5) of the New York In- 
surance Law prohibit payment of this fund 
to plaintiffs. These sections provide that 


TE 


the amount of the agents’ commissions be 
fixed by agreement in advance of the rendi- 
tion of the service or the collection of the 
premium and that no gréater compensation 
shall be paid than that previously fixed, 
The former relates to ordinary life insurance 
and the latter to industrial life insurance, 
Disputes arose between the unions repre- 
senting the insurance agents and the insur- 
ance company regarding compensation to be 
paid by the insurance company to its indus- 
trial agents in various states. The dispute 
involving the New York agents was certified 
to the Natonal War Labor Board in Octo- 
ber, 1942. By a directive order dated Sep- 
tember 18, 1944, the National War Labor 
Board affirmed the order to the Regional 
Board and directed an average weekly in- 
crease for agents involved in the dispute, 
retroactive to the date of certification of the 
case to the War Labor Board. It was the 
insurance company’s contention that Sec- 
tions 213(7) and 213-a(5) of the New York 
Insurance Law bar such retroactive pay- 
ments and that the War Labor Disputes Act 
and the order of the War Labor Board do 
not supersede these sections of the Insur- 
ance Law. Plaintiffs took the opposite view, 
arguing that even if such payments were 
barred by virtue of the statutory provisions, 
these statutes were superseded and rendered 
inoperative by the War Labor Disputes Act 
and the order of the War Labor Board. 


The court was without guidance with re- 
spect to any judicial construction or inter- 
pretation of the statutory provisions in 
question, there having been none since their 
original enactment forty years ago. There- 
fore, the court looked to the legislative his- 
tory for enlightenment. In 1906 a legislative 
committee investigated insurance compa- 
nies. This investigation disclosed improper 
and discriminatory payments to agents who 
were related to officers and directors of in- 
surance companies, as well as the payment 
of unreasonable bonuses to certain agents, 
dependent upon the volume of business ob- 
tained by them. These disclosures led to 
the passage of certain statutes, including 
those involved in the instant action. The 
court was persuaded that it was to prohibit 
and prevent the payment of excessive com- 
missions that impelled the legislature to re- 
quire that no greater commissions be paid 
than had been determined by agreement in 
advance. But it was unable to see anything 
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in the present action to suggest that the 
collective bargaining agreements were a de- 
vice, scheme or arrangement to circumvent 
any law. The parties were engaged in a 
legitimately contested labor dispute which 
finally culminated in the agreement under 
which defendant contracted to pay a retro- 
active increase to the agents. A reading of 
both the statutes and the pertinent opinions 
of the Superintendent of Insurance con- 
vinced the court that the two provisions in 
question were meant to apply only to in- 
creases in compensation given by the voluntary 
act of the company and not where retro- 
active increases were ordered by a govern- 
ment agency as a result of a bona fide labor 
dispute. Concluded the Court: “We are 
here confronted with labor relations in inter- 
state commerce, a field which Congress has 
occupied and in which it is supreme . . .So 
that any legislation in this field must super- 
sede any inconsistent state statute or regu- 
lation.” Judgment was for plaintiffs.—Paris 
et al. v. Metropolitan Life Insurance Com- 
pany et al. United States District Court, 
Southern District of New York. Filed June 
13, 1946. 11 CCH Lire Cases 974. 

Boudin, Cohn & Glickstein, Louis B, Boudin, 


Sidney Elliott Cohn, Leonard B. Boudin, Daniel 
W. Meyer, for Plaintiffs. 


Proskauer, Rose, Goetz & Mendelsohn, Bur- 
ton A. Zorn, Eugene Eisenmann, Harold H. 
Levin, for Defendant Metropolitan Life Ins. Co. 


ARMY PILOT MORTALLY 
WOUNDED BY ANTI-AIRCRAFT 





(PENNSYLVANIA) 


@ Aviation rider 
Absence of ambiguity 


The insured was a pilot in the 384th 
Bombardment Group of the United States 
Army Air Corps. While on a bombing mis- 
sion over Germany, the plane was subjected 
to anti-aircraft defense. A fragmented shell 
or bullet struck and mortally wounded the 
insured, and his death occurred while the 
aircraft was still in flight over enemy terri- 
tory. The insurance company defended a 
suit brought by the beneficiary on the ground 
that the insured’s death was the result of a 
a risk not assumed in the policy and that 
liability was, therefore, limited to the amount 
of the reserve. As a part of the application 
for insurance, the insured had executed a 


written declaration agreeing that an avia- 
tion rider should be attached to and made 
a part of the policy. The rider provided 
that death of the insured as a result, directly 
or indirectly, from operating or riding in 
any kind of aircraft, whether as a passenger 
or otherwise, other than as a fare-paying 
passenger in a licensed passenger aircraft 
provided by an incorporated passenger car- 
rier and operated by a licensed pilot on a 
regular passenger route between definitely 
established airports, was a risk not assumed 
under the policy, and defendant’s liability 
was, under such circumstances, limited to 
the reserve on the face amount of the policy 
at the date of death. 


One basis for full recovery urged by the 
beneficiary was that the language of the 
policy and of the attached rider was am- 
biguous, without specifying exactly wherein 
the ambiguity lay. The Court held other- 
wise: “The words in the rider . . . are, 
without any explanation, capable of con- 
struction according to the ordinary meaning 
of all of them. Considering the proviso as 
a whole and the language directly involved, 
the noncoverage of persons operating or 
riding in aircraft, who are not fare-paying 
passengers, is twice manifested—first, by 
explicit exclusion, and second, by implica- 
tion through omission to include them in 
the express restriction to the exclusion 
clause. The absence of a provision 
excluding death due to war risks does not 
operate to engraft an implied exception upon 
the unambiguous aviation clause, which re- 
lates to the risk itself and not to the risk 
itself and not to the reason for the ex- 
posure to the risk.” Judgment was entered 
for plaintiff in the amount of the reserve on 
the policy—Thoma v. New York Life Insur- 
ance Company. Pennsylvania Court of 
Common Pleas, Northampton County. July 
29, 1946. 11 CCH Lire Cases 993. 


CONTRACT FOR BENEFIT 
OF UNBORN CHILD 


(KANSAS) 
@ Proceeds of policy 
Insured’s parents v. son 
The insured’s son brought an action 
against his grandparents to recover the pro- 
ceeds of the United States Government in- 
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surance on the life of his father, who was 
killed in an automobile accident in March, 
1943, while serving in the United States 
Navy. Plaintiff's parents were married in 
November, 1939, but the marriage was kept 
a secret from naval authorities because the 
insured desired to become a naval flight 
cadet, and naval regulations prevented the 
acceptance of married men. In March, 1940, 
plaintiff's father told defendants that they 
were to become grandparents; that he was 
going to take out $10,000 in government 
insurance and would name them as bene- 
ficiaries, but that if anything happened to 
him, they were to give the insurance to 
plaintiff, then unborn, and his wife, in equal 
shares. Following the insured’s death, the 
government paid $5000 to each defendant. 
Thereafter defendants refused to pay plain- 
tiff the $5000 as agreed under the terms of 
their contract with his father. Prior to the 
insured’s death he was divorced from plain- 
tiff’s mother by a decree of a Florida court, 
which directed him to make payable to 
plaintiff $5000 of his government insurance. 
Defendants were not parties to that action. 
The insured met his death before complying 
with the requirements of the judgment ren- 
dered therein. The lower court held as a 
matter of law that defendants were bound 
by the contract for the benefit of plaintiff. 


Was the lower court’s conclusion cor- 
rect? The reviewing court had this to say: 
“It is now well established in this juris- 
diction that a third person may avail him- 
self of a contract made by others for his 
benefit, and he. may maintain an action 
thereon notwithstanding he is not a party 
to such contract or had no knowledge of 
it when it was made, and this is true even 
though he is not specifically named therein 
so long as he is otherwise sufficiently de- 
scribed or designated. With specific 
reference to insurance, it is generally held, 
upon varying theories, that a promise by 
the beneficiary to the insured to collect and 
pay the whole or part of the proceeds of a 
policy of insurance to a third person is 
valid and enforceable as against the prom- 
isor. . . . Appellants contend there can 
be no recovery on the theory of contract 
for two reasons. They argue there was no 
valid consideration to support it. We do not 
agree. While it is true a contract without 
consideration is unenforceable, this court 
has always recognized the elementary rule 


that a return promise bargained for and 
given in exchange for another is a valid 
consideration, and in addition, has held 
sufficient as a consideration (a) any bene- 
fit, profit or advantage to the promisor or 
any loss, detriment or inconvenience to the 
promisee; and (b) a promise which the 
promisor should reasonably expect to in- 
duce action or forbearance of a definite 
and substantial nature and which does in- 
duce such action or forbearance if injustice 
can be avoided only by enforcement of the 
promise. Next they insist that there was no 
mutuality of obligation between the parties 
to the agreement. Assuming, without deter- 
mining, the soundness of their argument, 
we point out that, even so, the plaintiff's 
father went ahead and took out the insur- 
ance. When he did so the agreement was 
no longer executory, but fully performed. 
In that state of affairs, this court has ex- 
pressly held the rule that lack of mutuality 
of obligation makes a contract unenforce- 
able is no longer applicable. In our opinion 
the agreement disclosed by the record pos- 
sesses all the necessary attributes of a valid 
contract for the benefit of another and was 
enforceable as such.” Judgment for plain- 
tiff was affirmed.—French, etc. v. French 
et al., appellants. Kansas Supreme Court. 
Filed April 6, 1946. 11 CCH Lire Cases 657, 

Carl Van Riper, Russell L. Hazzard, Dodge 
City, Kan., for Appellants. 


Lane A. Dutton, W. C. Gould, Dodge City, 
Kan., for Appellee. 


DEATH IN ATTEMPT TO 
REMOVE CAR FROM SNOWBANK 





(NEW YORK) 


© Heart attack 
Accidental death v. pre-existing 
disease 


The insured died from a heart attack 
while he was attemp‘ing to remove his car 
from a snowbank. Suit was instituted by 
the beneficiary to recover under a policy 
against losses which were the direct and 
proximate result of and which were caused 
solely and exclusively by external, violent 
and accidental means. Following an unsuc- 
cessful effort to extricate his car from the 
snowbank, the insured walked nearly a mile 
to a farmhouse for a shovel. Upon his 
return to the car, he sat down to rest, stat- 
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ing that the strong wind had knocked him 
out. After resting a short while, he began 
to shovel snow, and while so engaged slipped 
and fell against the shovel and then against 
the rear wheel or rear fender of the car. 
His wife helped him into the car. He sat 
down, breathed heavily for a moment, and 
died shortly thereafter. The insured had 
always been in excellent health, and at the 
time of his death had accumulated six weeks’ 
sick leave, which he had never taken. One 
year before his death he had been placed un- 
der civil service following a medical examina- 
tion, and three years prior to his death, he 
had been examined for life insurance by one 
of the large New York companies and ob- 
tained a policy of insurance following a 
medical examination. His family doctor and 
two other doctors testified on behalf of 
plaintiff that death was caused by a coro- 
nary occlusion occasioned by the diseased 
condition of the heart. The jury found for 
plaintiff. 


The court divided his charge into two 
parts, the first dealing with accidental means 
and the second with the provision of the 
policy requiring that death must be the 
direct and proximate result of and be caused 
solely and exclusively by external, violent 
and accidental means. The court charged 
that “Accidental means are those which pro- 
duce effects which are not their natural and 
probable consequences. Consequently, if you 
find from the evidence that Mr. Burr met 
his death as the result of some unexpected 
and unforeseen consequences of his efforts 
to extricate his car from the snowbank 
on the day in question, you may find that 
it was the result of external, violent and ac- 
cidental means. To be more explicit, if you 
find that Mr. Burr died as a result of over- 
exposure or overexertion, or by slipping 
and falling against the shovel and against 
the car or by a combination of all three, 
and if you further find that he could not 
have been reasonably expected to anticipate 
such results from his actions on the day in 
question, then you may find that the essen- 
tial accidental means exist.” Defendant ex- 
cepted to that portion of the charge. 


Said the appeal Court: “Legal scholars 
have spent much effort in attempts to evolve 
a sound theory of causation and to explain 
the nature of an accident. Philosophers and 
lexicographers have attempted definition 
with results which have been productive of 


immediate criticism. No doubt the average 
man would find himself at a loss if asked 
to formulate a written definition of the 
word. Certainly he would say that the term 
applied only to an unusual and extraordin- 
ary happening; that it must be the result of 
chance; that the cause must be unanticipated 
or, if known, the result must be unexpected. 
We have indicated the ‘means’ which a jury 
could have found caused the bodily injuries 
resulting in the death of plaintiff’s husband, 
and have pointed out the incidents occur- 
ring on that morning which in our opinion 
would cause the average man to include such 
means in the term ‘accidental’ as used in 
the policy. Here it was not only the result 
of such incidents which was unexpected, 
but a jury could find that the catastrophe 
was brought about by the intervention of 
unintended and unexpected means, such as 
the automobile collision, the blizzard and 
wind storm, a slip or twist of the body, 
resulting in a fall and trauma, placing a 
strain upon the body which the body could 
not withstand. Our guide must be the rea- 
sonable expectation and purpose of the or- 
dinary business man when making an insur- 
ance contract such as we have here. 

In this State there is no longer any dis- 
tinction made between accidental death and 
death by accidental means, nor between 
accidental means and accidental results. 

It was made clear to the jury by the charge 
that if the death was the result of a pre- 
existing disease, even though that may have 
been aggravated by the accident, there could 
be no recovery because then the accident 
could not be considered as the sole and ex- 
clusive cause of death. It would appear 

that the jury must have found that there 
was no pre-existing disease and that the 
deceased died as a result of overexposure 
or overexertion or by slipping and falling 
against the shovel and against the car or by 
a combination of all three” without the ex- 
istence of any pre-existing disease. It is 
not possible on this record for us to say that 
as a matter of law, it was necessary for the 
jury to adopt his testimony as to the con- 
dition of the deceased upon autopsy follow- 
ing exhumation as against opinion evidence 
that those findings did not portray and 
could not correctly have portrayed the actual 
condition of the coronary arteries of the de- 
ceased when he was alive on the 6th day of 
March, 1943, where the autopsy was per- 
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formed two and one-half weeks later.” Judg- 
ment for plaintiff was affirmed.—Burr v. 
Commercial Travelers Mutual Accident As- 
sociation of America, appellant. New York 
Court of Appeals. April 18, 1946. 11 CCH 
LirE CAsEs 742. 

Moses G. Hubbard, for Appellant. 


C. G, Tennant, Robert C. Tennant, for Metro- 
politan Life Insurance Company, amicus curiae, 
in support of Appellant's position. 


Joseph P. Leary, O. L. Van Horne, for Re- 
spondent. 


INJURY DURING DEFAULT PERIOD 


(NEW JERSEY) 


© Late premium payment 
Accident policy 


The insured’s accident and health policy 
issued by defendant required monthly pre- 
mium payments in advance. On August 
27th, plaintiff’s wife sent to defendant's gen- 
eral agent a check to cover the monthly 
premiums for August and September, 1941. 
That check was received by the agent, re- 
corded on the company books, and was 
marked in plaintiff’s premium receipt books 
as paid on August 28, 1941, for the months 
of August and September with the notation 
“accepted subject to policy provisions.” The 
receipt of the payment by the company was 
without any knowledge or notice to it of 
any prior accident or injury received by 
the insured. On September 3, 1941, the 
agent received a letter, dated August 29, 
1941, signed by. plaintiff, stating that he 
had had an accident on August 13, 1949 at 
Carlisle Barracks, Pennsylvania. He was 
in the Armed Forces and had entrusted the 
payment of his insurance premiums to his 
wife. The premium was mailed on behalf 
of plaintiff fourteen days after the accident, 
and notice of the accident was not received 
by defendant’s agent until more than twenty 
days after the accident. On September 10, 
1941, defendant notified plaintiff by letter 
that inasmuch as his disability began more 
than two weeks before his premium was 
mailed to the agent, he would not be en- 
titled to indemnity, as the policy was not 
in force due to the nonpayment of the Au- 
gust premium. 

The policy contained a provision that “If 
default be made in the payment of the 
agreed premium for this policy, the sub- 


sequent acceptance of a premium by the 
company, or any of its duly authorized 
agents, shall reinstate the policy, but only 
to cover accidental injury thereafter sus- 
tained and such sickness as may begin more 
than ten days after the date of such accept- 
ance.” The trial court ruled that plaintiff 
had made his contract with the insurance 
company and that the court would not make 
a new one for the parties. The reviewing 
court agreed. “The acceptance by the com- 
pany on August 28, 1941, of $2.10 covering 
the August premium which was payable 
in advance, reinstated the policy for the 
month of August, but under the terms of 
the policy gave no coverage for sickness 
which began while the policy was in default 
or within ten days thereafter. By choosing 
reinstatement of the old policy instead of 
issuance of a new policy, the plaintiff saved 
the $5 issuance fee charyed on a new policy 
and received greater coverage because the 
policy provides * * * ‘but the Company 
will pay only one-half of those several in- 
demnities, as hereinafter promised, for any 
loss resulting from injury sustained or sick- 
ness contracted prior to the payment of 
the premium required for the first three 
months’ insurance hereunder.’” The policy 
did not cover an injury occurring within 
the default period, and judgment for de- 
fendant was affirmed.—Farrell, appellant 
v. National Accident and Health Insurance 
Company of Philadelphia. New Jersey Court 
of Errors and Appeals. Filed May 3, 1946. 
11 CCH Lire Cases 875. 

Cox & Walburg, William H. D. Cox, 1180 Ray- 
mond Blvd., Newark, N. J., for Plaintiff, Appel- 
lant. 


Pomerehne, Laible & Kautz, Henry Pom- 
erehne, 11 Commerce St., Newark, N. J., for 
Defendant, Respondent. 


PLANTATION OWNER'S 
LOSS OF VOCAL POWER 





(ARKANSAS) 


e Total and permanent disability 
Inability to supervise plantation 


Because of a malignant growth in his 
throat, the insured’s left vocal cord was 
removed by surgery, after which time he 
could speak only in a whisper. The insured 
owned a large plantation, which he had 
personally supervised, and was also a stock 
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raiser. He testified that because of his op- 
eration he was compelled to abandon both 
these occupations and had turned over all 
his business to his sons Formerly, he visited 
his plantation daily and remained there from 
dawn until dark. Now he goes there only 
two or three times each week and remains 
there only about thirty minutes. The in- 
sured stated that he turned his business in- 
terests over to his son because of his in- 
ability to attend to them. He was unable 
to give his tenants and employees instruc- 
tions without getting near enough to be 
heard by them when he spoke in a whisper. 
The attempt to carry on a conversation, 
even for a few minutes, caused strain and 
exhaustion, which induced nervousness, 
dizziness and headache. The insured had 
used machinery to a large extent in the op- 
eration of his plantation. When he wished 
to give directions for the use of this ma- 
chinery, it was necessary to stop the ma- 
chines so that the operators could hear and 
understand his directions. He grew spinach 
for the market, and the cutters were usually 
women, boys and girls, who required con- 
stant supervision in their work. Old stock 
had to be left in the field and yellow leaves 
stripped. Washing, rinsing, packing, icing 
and loading the spinach required numerous 
directions which he was unable to give. The 
insured also owned some 185 head of cattle 
and had ridden a horse as he looked after 
them, driving them from a used to a fresh 
pasture. In driving the cattle, the use of 
his voice was required, and after the loss 
of his voice, he was unable to perform that 
labor. 

Was the insured totally and permanently 
disabled? “Yes,” thought the Court. “This 
and other testimony, somewhat similar, was, 
in our opinion, sufficient to support the ver- 
dict of the jury that the insured had be- 
come permanently and totally disabled from 


following the usual and ordinary pursuit of 
his employment, although he had not be- 
come helpless and was able to render serv- 
ice in the sale of his cattle and farm products. 
The medical testimony on behalf of 

both the insured and the insurer was to the 
effect that if malignancy did not recur, a 
scar would eventually form, and that in 
many instances the ability to speak would 
be restored, but not in a full, natural tone 
of voice. We are not concerned with the 
prognosis of the operation. The policy sued 
on provides that the company shall have the 
right at any time, and from time to time, 
but not oftener than once a year, to demand 
that the insured furnish the insurer proof 
of the continuance of his disability, and if 
it were made to appear that the disability 
had ceased, no further disability benefits 
would be paid. However, as we have said, 
the testimony shows that presently and 
at the time of the trial, the insured was per- 
manently disabled, and so long as this dis- 
ability continues he will be entitled to the 
benefits for which the policy provides. 
‘The rule prevailing in most jurisdictions is 
that the total disability contemplated by a 
sickness or accident insurance policy or the 
disability clause of a life insurance policy, 
does not mean, as its literal construction 
would require, a state of absolute helpless- 
ness, but contemplates rather such a dis- 
ability as renders the insured unable to per- 
form all the substantial and material acts 
necessary to the prosecution of his business 
or occupation in a customary and usual 
manner.’” Judgment for the insured was 
affirmed.—The Mutual Life Insurance Com- 
pany of New York v. Bowman. Arkansas 
Supreme Court. April 1, 1946. 11 CCH 
Lire CAseEs 660. 

Louis W. Dawson, Moore, Burrow, Chowning 
& Hall, for Appellant. 

Shaver, Stewart & Jones, for Appellee. 


“7 Sow“ 


Oklahoma Says Bonus Not Wages 


It was announced recently by the Insurance Board of the State of Oklahoma 
that where a bonus was given the employee in the form of a gratuity it should not 
be included in the payroll for the purpose of determining insurance premiums. 
The considered opinion was that the type of the agreement between employer and 
employee determined whether or not such payments were to be included in pay- 
roll. If the agreement contemplated the distribution of a bonus, it could be in- 


cluded, otherwise not. 
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Aged Train Passenger Fractures Hip 
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Blood Transfusion Given to Wrong 
Patient (N. Y.) 
Dentist Extracts Six 

of One (Cal.) 
Fall Through Restaurant Trap Door 
While Delivering Bread (Conn.) 
Fire Destroys Goods in Wrong 
Warehouse (La.) 

“For Whom the Bells Toll’ (Conn.) 

Leaking Acetylene Gas Cylinder 
(La.) 

Prospective Purchaser Injured In- 
specting House (Ore.) 

“Most Disastrous Rain in the Mem- 
ory or Knowledge of Men” (Va.) 

Ship Rams Bridge (N. C.) 

Vaporizer Fires Infant's 
({1l.) 

Slipping into Pool Instead of Shower 
(Pa.) 

City Employee 
Stop (Okla.) 


590 


Teeth Instead 


595 


596 
_ 596 
Bedroom 

597 


598 


Trips Over Door 
598 


TOOL 


AGED TRAIN PASSENGER 
FRACTURES HIP 


(OKLAHOMA) 





e Aged passenger injured in alighting 
from train 


assisted by her daughter 
she boarded defendant’s 
Missouri, and a willing 
no additional assist- 


Plaintiff was 
and niece when 
train at Monett, 
porter was told that 
ance was necessary. On her arrival in 
Tulsa, Oklahoma, after waiting for most 
of the passengers to get off, and with the 
help of a walking stick in one hand and 
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bag in the other, she, 
obviously aged and infirm, started for the 
train platform unattended. On _ reaching 
the second step beneath the platform some- 
thing happened to cause one foot to slip 
off the step, or turn back or hang. At 
this point she hesitated, then raised her 
foot back on the step. A soldier following 
her then assisted her by holding her arm 
and taking her luggage. At the same time, 
her son, on the station platform, who had 
just made his way through the crowd, 
reached up and took her by the hand to 
save her from falling. She had suffered 
a broken hip. Testimony was offered that 


carrying a paper 
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the reason that she hadn’t requested help 
was because there was none around to help 
her. Did the railroad company owe this 
infirm woman a duty of special care, re- 
gardless of the fact that it would have 
consisted in no more than the aid that she 
had received from the soldier and her son? 


The court thought so. “The rule estab- 
lished and long recognized in this state as 
to the duty of a carrier to its passenger 
under its contract of carriage is that it 
will carry the passenger safely and in a 
proper vehicle and afford him safe and con- 
venient means for entering its cars and 
alighting therefrom, but it does not con- 
tract to render him personal service or 
attention beyond that, except where the 
passenger, by reason of illness, great age 
or other infirmity is in need of assistance. 

The testimony of the plaintiff rela- 
tive to the particular occurrence of her 
being helped on the train at Monett by 
two relatives in the presence of the porter, 
coupled with the further testimony of her 
receiving the broken hip in getting off the 
train at Tulsa, at a time when she was 
unassisted, was sufficient to withstand a 
demurrer to plaintiff’s evidence.” Judgment 
for plaintiff affirmed.—Kurn et al. v. Bay- 
less. Oklahoma Supreme Court. June 25, 
1946. 13 CCH NEGLIGENCE CAsEs 766. 


BANK CUSTOMER FALLS 
FROM OFFICE PLATFORM 


(MISSOURI) 


e Bank customer injured in fall 
Duty to invitee 


Mrs. Hooper, a woman 65 years of age, 
was in the defendant bank making a de- 
posit and to introduce her sister who had 
just moved into the city and who desired 
to arrange for the transfer of funds from 
her old home to this city. They spoke 
to the assistant cashier, known to the 
plaintiff for some time, and she invited them 
into her office which was on a platform 
six inches off the floor, just inside the bank- 
railing. It was noticeable that the edge of the 
raised platform was the same color as the bank 
floor whereas the rest of the platform-was 
a darker color. After they had been seated 
at the cashier’s desk for some time and 
they rose to go, the plaintiff claims to have 


taken one step to the right and fallen off 
the platform to the floor of the bank. 
Plaintiff hadn’t noticed how close to the 
edge of the platform her chair was, because, 
as she said, “Nothing prevented me from 
looking down after I had risen to my feet, 
but there wasn’t any occasion for me to 
look down... .” 


“It is conceded that plaintiff was an in- 
vitee, hence it was defendant’s duty to ex- 
ercise ordinary care to prevent injury to 
her...” Plaintiff's counsel acknowledged 
that it was the law that an owner is not 
under a duty where an invitee is aware 
of a condition and disregards it, but raised 
the point that the defendant was under a 
duty to mention how close her chair was 
to the step when the defendant didn’t know 
of the situation. The court declared, “in 
the present case the plaintiff knew that 
she stepped up to get on the office floor 
and knew that the step down was there 
and knew that her chair was near it 
there was no duty upon defendant to warn 
plaintiff of the proximity of her chair to 
the outer edge of the step.” Judgment for 
defendant affirmed.—Harper v. The First 
National Bank of Kansas City, Missouri. 
Missouri Supreme Court, Division One. 


July 8, 1946. 13 CCH NEGLIGENCE CAsEs 853. 


BLOOD TRANSFUSION 
GIVEN TO WRONG PATIENT 


(NEW YORK) 





e@ Interne’s mistake 
Charitable hospital’s liability 


Mrs. Necolayff developed an infection and 
was placed by her physician, as a paying 
patient, in a private room in defendant char- 
itable hospital. After successfully under- 
going a kidney operation, plaintiff recovered 
to the point where her nurse was dis- 
charged, and her doctor anticipated that she 
could be discharged forty-eight hours after 
her nurse left. During this interval, how- 
ever, an interne and nurse entered her 
room and informed her that she was to receive 
a blood transfusion from her daughter. 
Plaintiff emphatically declared that she did 
not have a daughter, but the interne and 
nurse proceeded with the transfusion. By 
mistake they had entered the wrong room 
and had given the transfusion which had 
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been prescribed for another patient. Dur- 
ing the course of the transfusion, plaintiff 
suffered a chill and rising temperature. 
The transfusion was halted and plaintiff's 
doctor summoned. At the time of the 
transfusion, plaintiff was approaching the 
menopause, and this incident was the turn- 
ing point that caused her subsequent mental 
illness and confinement in a state hospital 
for the insane. 


“Historically, the courts have been chary 
to fix liability on charitable especially for 
torts to patients. Originally there was the 
theory that a patient entering a charitable 
hospital due to the very nature of the elee- 
mosynary work of the hospital, waived any 
claim for damage coming to the patient in 
the hospital, but this theory is not now 
extant in this State especially as to paying 
patients. It is very substantially estab- 
lished in the law of this state . .. that 
a hospital is not liable for a tort committed 
on a patient by a physician, nurse, or other 
employee in his or her performance of pro- 
fessional duties, because the performance 
of such professional duties cannot be held 
under the strict supervision of the hospital.” 
Received and kept as a patient in the hos- 
pital, plaintiff was entitled to be protected 
by the hospital and its employees against 
trespass, assault and negligence, if such 
trespass, assault or negligence could be rea- 
sonably anticipated by the hospital. In giv- 
ing a transfusion, the team of interne and 
nurse are provided by the hospital to aid 
the physician ordering the transfusion. If 
they gave such transfusion to the proper 
patient, they were doing it in the place of 
the physician, and in so doing would not 
act in any respect on behalf of the hos- 
pital. But the transfusion was given to the 
wrong patient. Their entrance into the 
wrong room caused the professional nature 
of their errand to cease. As employees of 
the hospital, they had placed on them the 
duty of protecting patients, and after no- 
tice was given to them by Mrs. Necolayff 
that she was not the patient for whom the 
transfusion was intended, they, as servants 
of the hospital, should have ceased in their 
effort to give the transfusion and should 
have protected her from the torts inflicted 
upon her. In their failure to perform this 
duty, they did not act as professional per- 
sons, and the court could see no reason 
why their failure should not cast liability 


upon the hospital. Judgment for plaintiff 
was affirmed.—Necolayff v. The Genesee 
Hospital, appellant. New York Supreme 
Court, Appellate Division, Fourth Depart- 
ment. May 8, 1946. 13 CCH NEGLIGENCE 
Cases 715. 

Harry A. Sessions, 520 Central Trust Bldg., 
Rochester, N. Y., for Plaintiff, Respondent. 


Winchell, Macken & Goldwater, Robert C. 
Winchell, 625 Genesee Valley Trust Bldg., 
Rochester, N. Y., for Defendant, Appellant. 


DENTIST EXTRACTS SIX 
TEETH INSTEAD OF ONE 


(CALIFORNIA) 





@ Malpractice of dentist 
Extraction of teeth without patient’s 
permission 
Assault or negligence? 


Plaintiff went to defendant, a dentist, for 
the purpose of having a tooth extracted. 
While under the influence of an anesthetic, 
defendant extracted six teeth, which he 
claimed were all badly diseased. When the 
case was brought to trial the jury re- 
turned a verdict for the plaintiff in the 
amount of $4,000. Defendant objected to 
the instruction given by the trial court on 
the subject of negligence when, in effect, 
the action was for an assault and battery. 

Plaintiff's complaint alleges “that defend- 
ant is a duly licensed dentist holding him- 
self out to the public as possessing the 
skill and knowledge common to dental prac- 
titioners in this community; that on May 
25, 1945, plaintiff visited the defendant's 
office for the purpose of having one desig- 
nated tooth extracted; that the plaintiff so 
notified an office attendant; that plaintiff 
was then placed in a dental operating chair 
and an anesthetic administered; that while 
plaintiff was unconscious the defendant 
‘carelessly and negligently’ removed five 
teeth from plaintiff's jaw in addition to 
the one he wanted extracted 7 


In affirming the judgment of the lower 
court, it was said by the court: “The evi- 
dence produced on behalf of the plaintiff 
at the trial admittedly supports the alle- 
gations of the complaint. It is clear 
that a plaintiff may join a cause of action 
for an assault, based upon the theory of 
an unauthorized operation, with a cause 
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of action based upon the theory that the 
same operation was negligently performed. 
... What plaintiff has done is to join two 
causes Of action, one for assault, and one 
for negligence, without separately stating 
them. Defendant did not object by special 
demurrer or otherwise ” On the sub- 
ject of excessive damages, which was the 
only other objection that defendant had to 
the action of the trial court, the court said, 
“We cannot hold, as a matter of law that 
the judgment is excessive. ... The courts 
will take judicial notice that the purchas- 
ing power of the dollar is sixty cents or 
less compared with ten years ago. : 
The value of the sum awarded is to be 
measured not by the number of dollars 
named in the verdict but in their compara- 
tive ability to furnish the necessaries of 
life.” Judgment affirmed.—Estrada v. Or- 
witz. California District Court of Appeal, 
First District. June 21, 1946. 13 CCH 
NEGLIGENCE CAses 858. 

Robert L. Lamb, A. Dal Thomson for Appel- 
lant. 


James Sykes, Leander L. James, for Re- 
spondent. 


FALL THROUGH RESTAURANT 
TRAP DOOR WHILE 
DELIVERING BREAD 


(CONNECTICUT) 


e Business invitee falls through restau- 
rant trap door 
Aggravation of injury 


Plaintiff had been delivering bread and 
rolls to defendant at his restaurant for two 
years. On June 5, 1943, as was his custom, 
plaintiff brought in a supply of bread and 
was carrying it to the compartments desig- 
nated when hé fell through an open trap 
door behind the counter into the basement. 
He had just stepped aside for the defendant’s 
counterman, who had not warned him that 
the trap door was open and the guard chains 
out of place, and plaintiff has affirmed that 
he did not even know of its existence. The 
trial court found that the defendant was liable 
for the counterman’s negligence in failing to 
put up the guard chain or in neglecting to 
tell plaintiff that the trap door was open. 


The reviewing court agreed with the trial 
court. It sustained the inference that either 


the counterman or the person who was in 
the basement opened the trap door as plain- 
tiff was approaching it, and the fact that it 
was opened by the person who was down- 
stairs was negatived by his own testimony 
on trial. “Since the finding establishes that 
Polinos [counterman] as the only other per- 
son who could have opened it, had the oppor- 
tunity at the time in question, the court’s 
inference that he did so was reasonable and 
its conclusion cannot be disturbed.” It also 
agreed with the trial court on the subject of 
damages, i.e. $3500 for pain and suffering. 
It said that the court was right in denying a 
recovery for treatments over a two year pe- 
riod when in effect the plaintiff could have 
obviated it by submitting to an operation 
that would have cost $280 and six weeks’ 
disability, but “Damages for pain and suffer- 
ing cannot be computed mathematically, nor 
does the law furnish any precise, definite 
rule for their assessment. The matter is 
peculiarly one within the province of the 
trier whose determination will be set aside 
only when it appears that the sum awarded 
is plainly excessive.” Judgment affirmed. 
—Sette et al. v. Dakis. Connecticut Su- 
preme Court of Errors. July 19, 1946. 13 
CCH NEGLIiGeENcE Cases 861. 

Martin E. Gormley, Joseph M. Brandon, for 
Defendant, Appellant. 


Bernard Greenberg, for Plaintiff, Appellee, 
Sette. 


John E. McNerney, Francis J. Moran, for 
Plaintiff, Appellee, Laconia Baking Company. 


FIRE DESTROYS GOODS 
IN WRONG WAREHOUSE 


(LOUISIANA) 





e Household goods stored in wrong 
warehouse 
Insurance valuation of goods 
Warehouseman’s liability 


If a warehouseman who had negotiated 
a contract to store a person’s household 
goods in a certain fireproof warehouse, ac- 
tually stored them ‘in a non-fireproof ware- 
house, and they were subsequently destroyed 
by fire, is the warehouseman liable? Is he 
liable for their. actual value or the value 
declared to an insurance carrier, where the 
owner has taken out the insurance and the 
warehouseman would not have taken out 
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insurance, regardless? The court thought 
that the warehouseman was liable for the 
actual value of the goods. . . defendant 
in putting the goods in a place other than 
that designated in the contract did so en- 
tirely at its own risk and, unless it is saved 
by its plea of estoppel, made itself liable 
for such loss as resulted to plaintiff from 
the destruction of his goods.” ; 

In connection with defendant’s plea of 
estoppel, which was based upon the fact 
that, apprised by the defendant that he 
would not be liable for a fire loss, plaintiff 
had requested defendant to take out a $500 
fire policy and had collected upon it, the 
court stated, “Defendant, however concedes 
that the storage rate which it charged was 
not based on any valuation placed on goods 
by plaintiff . Defendant also concedes 

. that had plaintiff not insured his goods 
at all it would not, itself, have secured in- 
surance on the goods ... It is obvious 
from these facts that by plaintiff having 
placed a value of $500 on his goods for 
insurance purposes defendant was not mis- 
led into doing anything which it otherwise 
would have done... . It is well established 
in this state that a plea of equitable estop- 
pel will not be sustained unless, by the 
actions of one of the parties, the other has 
been induced to prejudice his position by 
doing something he would not otherwise 
have done or by failing to do something 
which otherwise he would have done.” 
Judgment affirmed and amended (on the 
subject of value of goods).—Gray v. Se- 
curity Storage & Van Co., Inc. Louisiana 
Court of Appeal. June 10, 1946. 13 CCH 
NEGLIGENCE Cases 733, 

Norman R. Tilden, for Plaintiff, Appellee. 

Weiss & Weiss, for Defendant, Appellant. 


“FOR WHOM THE BELLS TOLL’’ 


(CONNECTICUT) 





e Burglar alarms system installed 


Burglary of protected premises 
Proximate cause 


Plaintiff's premises in which he had just 
had defendant install a burglar alarm sys- 


tem were burglarized one evening after 
closing, locking the premises and setting 
the alarm. The thieves had broken through 
the skylight, loosened slats upon which the 
wires had been fastened, and had gotten 


in without touching or breaking the wires, 
The plaintiff claimed that the negligent in- 
Stallation of the system was a substantial 
factor in the loss sustained by him. De- 
fendant claims that the failure of the bell 
to ring was not the proximate cause of 
the loss. 


On appeal, the court sustained the de- 
fendant's position. “The inferences which 
might be drawn from the facts contained 
in this finding [improper installation caused 
the plaintiff's loss] are highly speculative 
It is a reasonable inference that someone 
would have heard the bell if it had rung 
Beyond that, it cannot be known what 
would have happened. There is no 
finding that there were people in the street 
at this early morning hour, that there was 
a police officer on patrol in the neighbor- 
hood, or that there was a police station in 
the vicinity. We conclude that for the 
court to have found proximate cause in the 
facts contained in the finding would be to 
find it upon no more substantial basis than 
a surmise or conjecture.” Judgment re- 
versed and remanded with instructions to 
enter judgment for the defendant.—Vastola 
v. Connecticut Protective System, Inc. Con- 
necticut Supreme Court of Errors, New 
Haven County. June 27, 1946. 13 CCH 
NEGLIGENCE CASEs 820. 

Bernard P. Kopkind, John J. Mezzanotte, 
Clarence A. Hadden for Defendant, Appellant. 

Samuel H. Platcow for the Plaintiff, Appellee. 


LEAKING ACETYLENE 
GAS CYLINDER 


(LOUISIANA) 





e Property destroyed by fire 
Leaking acetylene gas cylinder 
Res ipsa loquitur 


“About 6:20 o’clock of the evening of 
June 22, 1943, a sudden, loud, sharp, hissing 
noise, similar to that made by the escaping 
of air under pressure, attracted the atten- 
tion of several of the company employees 
who were working in the main part of the 
plant. Rushing to the storeroom from 
which the sound came, they observed a 
flame striking the woodtop of the building 
and spouting from the top of an acetylene 
gas cylinder which stood in an upright posi- 
tion within the storeroom about two inches 
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from the inside wall and some ten feet from 
the above mentioned doorway. The man- 
ager was notified and the fire department 
summoned; but all efforts to extinguish the 
blaze proved futile.” It was shown that the 
cylinder that caused the explosion had been 
manufactured in 1920 in accordance with 
regulations and specifications. On the top 
was a valve and five fuse plugs were dis- 
tributed over the outside of the cylinder. 
These would give way when the contents 
at any time became dissociated and gen- 
erated a heat of 220 degrees fahrenheit. 
The cylinder and fuses had been recharged 
and inspected 45 days prior to the fire. 
Clearly the fire had been caused by the 
untimely blowing out of one of the fuses 
but the cause of its being blown out was 
undetermined. 


“Since the record, therefore, contains no 
evidence disclosing the exact cause of the 
fuse plug’s blowing out and of the igniting 
of the gas, it can only be concluded that 
plaintiffs have failed to prove any specific 
acts of negligence on the part of defendant. 
Nevertheless they are entitled to recover 
herein if the case is controlled by the doc- 
trine of res ipsa loquitur, invoked by them, 
and further if defendant has failed to dis- 
charge the burden imposed on it by that 
doctrine the cited authorities compel 
the conclusion that the res ipsa loquitur 
doctrine is controlling here, provided that 
plaintiffs have proved freedom of fault in 
the handling of the cylinder from the date 
of its delivery to the premises of the Hake 
Galvanizing Works. ... That it is important 
to make regular and timely replacements 
of fuse plugs, assuming that their cores 
deteriorate with age, is well illustrated by 
the instant case. Here was a cylinder that 
stood upright in the galvanizing plant’s 
storeroom for 45 days, unused, not mis- 
handled, and apparently in good condition. 
The owner considered that it was harmless 
and would remain so indefinitely . . . Our 
conclusion, therefore, is that the doctrine 
of res ipsa loquitur is controlling in this 
case, and that the defendant has failed to 
overcome the inference that the accident 
arose from its want of care or negligence.” 
Judgment for plaintiff affirmed.—Hake et 
al. v. Air Reduction Sales Company. Louisiana 
Supreme Court. July 3, 1946. 13 CCH 
NEGLIGENCE CASES 848, 


PROSPECTIVE PURCHASER 
INJURED INSPECTING HOUSE 


(OREGON) 





@ Invitee injured in viewing property 
Porch rail gives way 
Res ipsa loquitur 


Plaintiff responded to an advertisement 
appearing in the newspaper and defendant 
took her out to see the property. As she 
was standing on the porch in compliance 
with defendant’s invitation to do so and to 
note its strong construction and that of the 
fence, the fence gave way causing plaintiff 
to be thrown ten feet to the ground inflict- 
ing serious injuries. Plaintiff claimed that 
as defendant was in “possession and con- 
trol” of the property, he knew or should 
have known that the fence was rotten and 
apt to cause persons not warned about its 
condition to fall down and sustain inquries, 
and further that he had warranted the house 
to be in good and substantial condition in 
all respects. 


“The court is not advised by the pleading 
whether the defendant McGuire was in 
‘possession and control’ of the property 
as owner or agent. It is clear that the plain- 
tiff was a prospective purchaser and an 
invitee upon the premises. The duty of the 
defendant to her as such invitee would 
differ materially depending on whether he 
was the owner or merely a sales-agent. If 
defendant were the owner, he would be 
obliged to keep and maintain the property 
in a reasonably safe state of repair. If the 
defendant were a sales-agent, he would, in 
the absence of contract, be under no duty 
to keep the property in repair ... Of course, 
if defendant were in complete control and 
charge of the property as managing agent 
and it were his contractual duty to the 
owner to keep the premises in repair, he 
would be liable for his failure to do so... 
On oral argument it was conceded that the 
defendant was a sales-agent . . . Considering 
the defendant as a sales-agent, we find no 
allegation in the complaint that it was his 
duty to keep the premises in repair,” the 
court reasoned. It went on to say that per- 
haps a sales agent should not have induced 
an invitee to stand in a dangerous place, 
but indicated that it did not regard that 
standing in that spot was the proximate 
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cause of the injury in the light of the fact 
that she was not leaning against the fence 
when it collapsed. It further stated that 
the doctrine of res ipsa loquitur did not apply. 
Judgment for defendant is affirmed.—Chris- 
topher v. McGuire. Oregon Supreme Court. 
June 18, 1946. 13 CCH NEGLIGENCE CASES 
818. 

Justin N. Reinhardt, Reuben G. Lenske, Port- 
land, Ore., for Appellant. 


William J. Rovert, John D. Galey, Phelps & 
Burdick, Portland, Ore., for Respondent. 


“MOST DISASTROUS 
RAIN IN THE MEMORY 
OR KNOWLEDGE OF MEN" 


(VIRGINIA) 


e Barn washed away by rain storm 
Adequacy of culvert 
Proximate cause 


Jefferson owned a farm along the right 
of way of defendant’s railroad. Between 
the farm and the railroad was a fill of earth 
built to support the tracks and through the 
fill was a culvert conducting a small branch 
of a stream under the tracks. Jefferson had 
a tobacco barn on his land right opposite 
the culvert. “During the night of Septem- 
ber 18, 19, 1944, this barn was washed away 
and totally destroyed. Just before and dur- 
ing this period there occurred in this vicinity 
one of the heaviest and most disastrous 
rain falls that ever happened within the 
memory or knowledge of men living in that 
community ... The branch that washed the 
barn away rose only five feet.” It was 
estimated that the area that the stream and 
culvert drained was 160 acres. Jefferson 
brought this action against the railroad on 
the theory that the culvert was too small to 
drain the water that might have been antici- 
pated to be brought to it, and because the 
railroad had negligently allowed it to be ob- 
structed by honeysuckle to the extent of 
25% of its capacity. The trial court ren- 
dered a judgment for Jefferson. The de- 
fendant had moved to strike the plaintiff's 
evidence on the ground that it did not show 
that defendant’s negligence had been the 
proximate cause of the damage. 


On appeal, the court agreed with the de- 
fendant. It pointed out that expert testi- 
mony had stated that the culvert would 


have been sufficient for drainage purposes 
under ordinary circumstances. “There is 
no duty to provide for floods so unusual 
and extraordinary as to bring them within 
the category of an ‘act of God’... The 
uncontradicted facts justify the statement 
that the barn would have been washed away 
by the branch had there been no culvert 
or railway .. .” Judgment for the plaintiff 
was reversed.—Southern Railway Company 
v. Jefferson. Virginia Supreme Court of 
Appeals. June 10, 1946. 13 CCH NEGLIGENCE 
CASES 736. 

Thomas B. Gay, A. M., Aiken, for Plaintiff in 
Error. 

Joseph Whitehead, Jr., Eugene C. Hurt, Jr., 
for Defendant in Error. 


SHIP RAMS BRIDGE 


(NORTH CAROLINA) 





e Ship collides with draw bridge 
Negligence of employer of independ- 
ent contractor 
Statute of limitations 


The state highway bridge across the 
Cape Fear River was rammed by the Sev- 
erance as it was being moved up stream 
by the Stone Towing Line, partly being 
towed and partly under its own power. 
The pilot described that after it had been 
under way some time, the ship suddenly 
sheered to the left. He ordered the helm 
pulled hard right, and tried to reverse his 
engines, but before he got a response the 
bridge had been rammed. The tug had tried 
to pull it out of the sheer, but had accom- 
plished no more than a parting of the line. 
The testimony revealed that it was an old 
English vessel with a slow acting engine 
and was slow, clumsy and hard to handle, 
all of which was unknown to the hired 
pilot. It had been known to sheer before, 
but the pilot didn’t know of it. This suit 
was one of a number of ones brought at 
first in the U. S. District Court in admiralty 
but was later dismissed because it didn’t 
sound in admiralty. Thereupon suit was 
brought in the state court. On defendant’s 
motion for nonsuit at the conclusion of the 
plaintiff’s action, the action was dismissed. 
Was plaintiff’s evidence insufficient to show 
negligence on the part of defendant? Was 
plaintiff's suit barred by the statute of 
limitations? 
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The court thought not. “The employment 
of an independent contractor did not ab- 
solve the defendant of liability if the injury 
complained of was proximately caused by 
its own negligence, or its own negligence 
cooperated with the negligence of the in- 
dependent contractor. Notwithstanding the 
employment of a licensed and experienced 
pilot, it was still obligatory upon the de- 
fendant ... to advise the pilot of dangers 
in the movement of so large a ship through 
a narrow draw, dangers due to faulty ma- 
neuverability, of which it had knowledge 
and of which the pilot was apparently un- 
aware... The plaintiff’s evidence, which 
alone we are considering, does not warrant 
the definite conclusion as a matter of law 
that the collision was solely due to the 
negligence of the pilot.” So far as the ques- 
tion of the statute of limitations went the 
court thought that the defendant was wrong. 
Referring to the dismissed admiralty action 
it explained. “ as soon as its claim 
was dismissed from that court for want 
of jurisdiction . . . it caused summons to 
issue in the present action on the same 
claim ... We think under the rule in this 
jurisdiction the plaintiff's action was 
brought in time and was not barred by the 
statute of limitations.” Judgment for de- 
fendant reversed.—State Highway & Public 
Works Commission of North Carolina v. 
Diamond Steamship Transportation Cor- 
poration. North Carolina Supreme Court. 
May 7, 1946. 13 CCH NEGLIGENCE Cases 730. 

George B. Patton, General Counsel, Isaac C. 
Vright, Special Counsel] for Plaintiff, Appellant. 

Rountree & Rountree for Defendant, Appellee. 


VAPORIZER FIRES 
INFANT'S BEDROOM 


(ILLINOIS) 





@ Infant injured by fire from vaporizer 
Express warranty 


Plaintiff had a cold. His mother went 
into a local Walgreen Drugstore to buy a 
vaporizer with which to treat the cold as 
the one that she had was broken. In re- 
sponse to an inquiry, the clerk told her that 
the Kwikway [which she was selling] had 
no cut off, but that it “was good for about 
two hours. It holds enough water, it can’t 


boil down.” Having bought the Kwikway 
model, she brought it home and set it to 
work in the child’s bedroom, and within 
forty-five minutes a neighbor called to her 
that there was smoke coming from the bed- 
room window. On going upstairs she found 
the bedroom and the crib in flames and part 
of the vaporizer burned or melted away. 
The box containing the vaporizer read 
“quick, safe, no-flame, electrical,” and the 
circular stated “No danger from flame.” 
The letters patent for the particular vapor- 
izer indicated that there was a type of fuse 
arrangement in the vaporizer doing the duty 
of a cut off. When the mother brought this 
action on behalf of the infant against Wal- 
green and the manufacturer, the court di- 
rected a verdict for the defendants on the 
conclusion of the plaintiff’s evidence. The 
appellate court thought differently. 


“We find nothing in the record to indi- 
cate the reason or basis for the trial court’s 
action in directing verdicts for the defend- 
ants and after a careful consideration of all 
the facts and circumstances we are at a loss 
to understand upon what theory of fact or 
law the trial court based its ruling.” To 
the defendant’s contentions that the sales- 
lady’s statements were mere opinions, the 
court spoke, “It is established that no par- 
ticular words or forms of expression are 
necessary to create an express warranty. 
A positive assertion as a matter of fact made 
by a seller at the time of a sale, for the 
purpose of assuring the buyer of the fact 
and inducing him to make the purchase, if 
relied on by the purchaser, constitutes a 
warranty.” On the question of the author- 
ity of the saleslady to make the warranty 
7 defendant is bound by the apparent 
scope of the agent’s authority in its dealings 
with the public.” When the defendant con- 
tended that there was no privity of contract, 
the court roared, “The suit was brought for 
the benefit of an infant fourteen months old 
who of course was unable to enter into any 
contract. It would be a reflection upon 
the administration of justice if the instant 
contention were sustained. .” When 
the manufacturer raised the question of 
privity of contract the court stated the ex- 
ception “where the act of negligence of the 
person sought to be held is with reference 
to some article imminently dangerous.” It 
seemed to the court that the plaintiff had 
made out a prima facie case. Judgment for 
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defendant reversed and cause remanded for 
new trial.—Lindroth, etc. v. Walgreen Com- 
pany et al. Illinois Appellate Court, First 
District. May 29, 1946. 13 CCH NEGLIGENCE 
Cases 836. 

Ryan, Sinnott & Miller, for Appellant. 

Lord, Bissell & Kadyk for Appellee, Walgreen 
Company. 

Klein, Querrey, Harrow & Wilkinson, for Ap- 
pellee, Knapp-Monarch & Co. 


SLIPPING INTO POOL 
INSTEAD OF SHOWER 


(PENNSYLVANIA) 


e Night lodger drowns in swimming 
pool instead of taking shower 
Duty of care 


Is a YMCA night desk clerk who has 
registered a patron, and furnished him a 
cot, soap and a towel, with instructions as 
to where the showers are, under a duty 
to foresee that the natural and probable 
outcome of such a proceedings would be 
for the lodger to go into the swimming 
pool and drown? The deceased had reg- 
istered at the “Y” around midnight. The 
clerk thought that he had detected a smell 
of liquor from the breath of the registrant, 
but that it hadn’t been noticeable from the 
way he had talked, signed his name, paid 
his money, and had walked away. The clerk 
told him where to find the showers which 
weren't far from the pool. When the de- 
ceased was found he was in an upright 
position, about a foot under water, and was 
clutching the bar of soap. The trial court 
nonsuited the plaintiff. Did it err? 


The court thought not. “That an un- 
guarded swimming pool anywhere presents 
possibilities of danger is evident. If such a 
pool were situated where infants and young 
children might fall into it, its creation and 
existence in that place and in an unguarded 
condition might well be adjudged negli- 
gence ... but the creation and maintenance 
of a swimming pool in a place and time 
where only adults have access to it cannot 
be adjudged negligence. Persons beyond 
the stage of infancy or early youth are 
reasonably expected to be self-protecting 

If in the instant case, Jefferson was 
in such an intoxicated condition that it was 
obvious to the defendant’s agent... that he 


was not able to realize where he was going 
and what he was doing, it might have been 
negligent to have permitted him to go in 
the vicinity of the swimming pool .. . In the 
instant case Jefferson should have seen the 
swimming pool as the room which con- 
tained it was well lighted . . . Such being 
the state of the record, either Jefferson was 
guilty of contributory negligence or the 
defendant was not put on notice that he was 
likely to fall into the pool through a dizzy 
spell or drunkenness. In either situation 
there was no case for the jury.” Judgment 
affirmed.—Jefferson, Admx. et al. v. Young 
Men’s Christian Association of Chester, Pa. 
Pennsylvania Supreme Court, Eastern Dis- 
trict. June 25, 1946. 13 CCH NEGLIGENCE 
CASES 769. 

Samuel Kagle, 1700 Bankers Securities Bldg., 


Philadelphia, Pa., Albert H. Pearce, Reilly & 
Pearce, Upper Darby, Pa., for Plaintiffs. 

E. P. Balderston, Jr., D. Malcolm Hodge, 
Hodge, Hodge & Balderston, Gibson Bldg., 
Chester, Pa., for Defendant. 


CITY EMPLOYEE 
TRIPS OVER DOOR STOP 


(OKLAHOMA) 





e City employee trips over door stop 
in fire station 
Duty to invitees 


Moore, a city street sweeper, reported as 
per instructions to the city fire house at 
one-thirty in the morning to be taken by 
truck to where he was to work. There were 
several city offices in this fire house, and 
Moore waited with others in the office of 
chief of police. As he walked to the front of 
the building to see if the truck had arrived, 
he turned around, apparently looking to see 
what time it was. Some one called to him, 
“Look out back there, Ben, here comes a 
car.” The first floor of the building was 
used for the fire engines. As he reacted to 
the shout he stepped to the right and in so 
doing, caught the sole of his shoe on the 
door stop (one inch high and two inches 
wide, against which the doors were flush 
when closed) and fell. The station was well 
lighted and the evidence showed that the 
stop had been there for years and no one 
had ever been injured tripping over it. Was 
the evidence sufficient to sustain a verdict 
for the plaintiff ? 
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The court thought not. “The invitee as- 
sumes all normal or ordinary risks attend- 
ant upon the use of the premises, and the 
owner or occupant is under no duty to re- 
construct the premises so as to obviate 
dangers, nor is he liable for injury to an 
invitee resulting from a danger which was 
obvious or should have been observed in 
the exercise of reasonable care,” was quoted 
as the rule, and reasoning from it the court 
went on, “The evidence in the instant case, 
and especially the photographs admitted in 
evidence, clearly show that the door stop 
was an integral part of the building and not 
a defect therein, and that it was obvious 
and visible to any person passing through 
the doorway. It should have been observed 
by the plaintiff in the exercise of ordinary 
or reasonable care. The undisputed testi- 
mony is that it had existed as a part of the 
building for 25 years during which time a 
large number of people had passed through 
the doorway without sustaining any injury 
because of its location. This is strong, if 
not conclusive, evidence that its maintenance 
in the doorway by the City was not negli- 
gence. . . The evidence of the plaintiff was 
wholly insufficient to establish negligence on 
the part of the city . * Judgment for plain- 


tiff reversed and case dismissed.—City of 
Drumright v. Moore. Oklahoma Supreme 
Court. June 25, 1946. 13 CCH NEGLIGENCE 
Cases 816. 


Charles E. Webster, Drumright, Wallace & 
Collins, Sapulpa, Okla., for Plaintiff in Error. 


Glenn O. Young, Sapulpa, Okla., for Defend- 
ant in Error. 


WINDBLOWN SIGN 
STRIKES PEDESTRIAN 


(GEORGIA) 





@ Pedestrian injured by falling sign 
Action against executor in representa- 
tive capacity 
Liability of adopting corporation 


February 3, 1943, was a nice day in At- 
lanta, Georgia. There was a breeze blowing, 
but it was not an unusual one. As P. H. 
Freeman was walking along the south side 
of Harris Street at lunchtime going towards 
Peachtree Street, about in the center of the 
block, a large metal sign, containing the 
words “Henry Grady Garage” about six 
foot by twelve foot, swung loose and falling, 
hit and knocked him against a parked auto- 


Swmunaguys anny 


mobile, inflicting injuries. The premises 
from which the sign fell were rented 
by Ernest G. Beaudry up until the time of 
his death on January 6th of the same year. 
Following his death the business, by the 
terms of his will, was run in the same man- 
ner by his executor, the First National 
Bank of Atlanta, until March 3lst when the 
business and its assets were conveyed to 
Ernest G. Beaudry, Inc., which corpora- 
tion was formed under the direction of Mr. 
Beaudry’s will. Can Freeman’s action be 
maintained against the successor corporation? 
After settling numerous procedural ques- 
tions of amendment, the court answered the 
principal question affirmatively. “. . . it 
was the testamentary scheme that the busi- 
ness of Ernest G. Beaudry was to be con- 
tinued by the executor and trustee, and that 
his estate should not be administered by him 
as a mere representative of the estate. 
This being true, the executor and trustee 
under the will was engaged in business as an 
individual under the terms of the will, and 
became subjected and liable to the hazards 
of the business in its representative capacity, 
just as Mr. Beaudry would have been during 
his lifetime. Since the will directed 
that the executor and trustee form the cor- 
poration, Ernest G. Beaudry, Inc. and trans- 
fer the assets of Ernest G. Beaudry’s estate 
to the corporation, in exchange for the cor- 
porate stock of the corporation, and this was 
done under the testamentary scheme, the 
corporation became liable for the tort.” 
Judgment for plaintiff affirmed.—Ernest G. 
Beaudry, Inc. v. Freeman et al. Georgia 
Court of Appeals. April 25, 1946. 13 CCH 
NEGLIGENCE Cases 826. 


Smith & Long, Atlanta, Ga., for Plaintiffs. 


Durwood T. Pye, Tye, Thomson, Tye & Ed- 
mondson, Atlanta, Ga., for Defendant. 


VOLATILE PAINT 
REMOVER STARTS FIRE 


(LOUISIANA) 


e@ Fire starts while using paint remover 
Property damaged 
Res ipsa loquitur 


Henry Letts was in the bathroom shaving; 
his wife was with him, powdering her nose; 
employees of the subcontractor were spread- 
ing paint remover and alcohol on the dining 
and living room floors when a fire broke out, 
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practically gutting the cottage, owned by 


; PENNY-SCALE TRIPS ing 
the Shell Oil Company and rented by it to ae 


Henry Letts, together with its furnishings. GROCERY CUSTOMER mot 


Shell had contracted with Krause & Mana- ——— Pen 





ae . (PENNSYLVANIA) iol 
gan to recondition the cottage and they in turn tric! 
had sublet the job. Letts and Shell claimed 
that it was owing to the negligence of the 
sub-contractors that the damage was 
brought about, or that it was a case of res 
ipsa loquitur, and that it was up to the sub- 
contractor to explain the origin and cause 
of the fire. It was found on trial that the 
fire was caused by the fire of the pilot light 
of the automatic hot water heater coming 
in contact with the volatile fumes of the 
paint remover. It was testified to that it 
was not customary to turn off pilot lights 
on gas heaters when spreading paint re- 
mover. Was the trial court justified in ren- 
dering judgment for the plaintiffs? 

“The evidence also shows that .. . all 
windows and doors were open, and that a 
slight breeze was blowing from the south- 
west, creating a draft through the living 
room, dining room and kitchen,” said the 
court. “We are of the opinion that it was 
the duty of the defendant’s workmen to use 
the very highest degree of care, under the 
existing circumstances, to remove every ex- 
isting fire hazard, leaving nothing to chance, 
before applying the very inflammable ma- 
terials on the floor, particularly more so 
when the wind was in the direction of the 
automatic gas water heater. Admit- 
ting for the sake of argument that the cause 
or origin of the fire has not been shown with 
sufficient certainty, then we would say that 
the defendants are still not absolved from 
liability . . . if there is no conclusive 
showing to account for the fire, then the 
doctrine of res ipsa loquitur applies.” The 
court passed over the fact that the Letts 
were in the house on the theory that the 
subcontractors were in complete control of 
the job, and they “were supposed to be ex- 
perts and know what they were doing.” 
The plaintiffs were free of contributory neg- 
ligence, the court felt. Judgment for the 
plaintiffs is affirmed.—Letts et al. v. Krause 
& Managan, Inc., et al.; Shell Oil Company, 
Inc., et al. v. Same. Louisiana Court of 
Appeal, First Circuit. June 28, 1946. 13 
CCH NEGLIGENCE CAseEs 808, 

Movs & Graham, Plauche & Stockwell, Lake 
Charles, La., for Appellants. 


3ass, Patin & Brame, Lake Charles, La., for 
Appellees. 


@ Platform scale extending into aisle 
Contributory negligence 
Obviousness of object 


The sixty-five year old decedent, together 
with her daughter, entered defendant’s self- 
service grocery store. She had completed 
her marketing and had paid for her pur- 
chases, but while walking from the cashier’s 
counter towards the door, she tripped over 
the platform of a penny-scale and fell. The 
tall resulted in serious injuries, which led to 
her death a short time later. Two suits 
were brought against defendant, one by the 
adininistrator of decedent’s estate and one 
by her husband. Both plaintiffs recovered 
in the trial court. The negligence alleged 
was that the platform scale was placed 
where it would cause an unreasonable risk 
of harm to customers. The scale was the 
usual weighing scale, forty-four inches high 
and its platform six and one-quarter inches 
from the floor. The platform measured 
twelve by fifteen inches, and the scale at 
its most extreme length was twenty-two 
inches. It stood with its back to the front 
window of the store with the platform fac- 
ing the exit aisle of the store. Plaintiffs’ 
position was that the platform extended into 
the aisle. 


The court found it unnecessary to discuss 
the possible negligence of defendant, ruling 
that the decedent was contributorily negli- 
gent in tripping over such an obvious object 
as a scale. “There is not one line of testi- 
mony on plaintiffs’ side of the case that 
there was anyone standing between deced- 
ent and the scale. Even if there were people 
leaving the door, as plaintiff’s witnesses tes- 
tified, this would not mean there was any- 
standing between decedent and _ the 

nor that her view was blocked by 
persons, for the door was past the 

What is most significant is that plain- 
tiffs’ witness, Carrie Drumheller, who was 
standing to the side and rear of the scene 
of the accident as she stood in line at the 
cashier’s desk, testified that at that point 
the scale was ‘perfectly obvious’ to her. In 
addition to the failure of plaintiffs to show 
that anything obstructed decedent’s view, 
there is abundant testimony that the light- 
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ing conditions were extremely good.” Judg- 
ments for plaintiffs were reversed.—Sim- 
monds v. Penn Fruit Company, appellant. 
Pennsylvania Supreme Court, Eastern Dis- 
trict. May 27, 1946. 13 CCH NEGLIGENCE 
Cases 612. 

Fronefield Crawford, William J. MacCarter, 


Jr.. 502 Crozer Bldg., Chester, Pa., for Appel- 
lant 


Joseph D. Calhoun, 218 W. Front St., Media, 
Pa., for Appellees. 


PASSENGER BURDENED WITH 
LUGGAGE FALLS FROM TRAIN 


(NEW MEXICO) 
@ Failure to provide footstool for 


alighting passengers 
Contributory negligence 





Alighting from defendant’s train, plaintiff 
carried her overnight bag in her right hand, 
her purse and knitting bag under her left 
arm, and was holding to the handrail to her 
left with her left hand. The conductor was 
standing a short distance away opposite the 
exit from the coach and to one side with his 
back turned toward the plaintiff, but she 
did not call upon him for assistance. On the 
contrary, upon reaching the bottom step of 
the car, she paused momentarily, looked 
down, and misjudging the distance to the 
platform, she stepped straight forward and 
fell on her hands and knees. The only 
ground of negligence mentioned in the com- 
plaint was failure on the part of defendant 
ts provide a footstool for use by alighting 
passengers, thus leaving an unsafe distance 
between the last step on the coach and 
the surface of the platform. The jury 
awarded plaintiff $1500 for her injuries. 

Plaintiff's eyesight was good, and at the 
time of her injury she was forty-four years 
of age, in good health and with no appar- 
ent physical infirmity. When she boarded 
the train she observed that the lower step 
on the coach was “pretty high’. Exact 
measurements made by witnesses for de- 
fendant fixed the distance from the surface 
of the bottom step to the surface of the 
plattiorm as 17 in¢hes at the most. Ruled 
the Court: “Plaintiff’s own testimony es- 
tablished convincingly that her own negligence 
contributed to her injuries. The trial court 
erred in failing so to instruct the jury. ... 
Under the circumstances, due care for her 
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own safety suggested either that she request 
assistance of the conductor who stood near- 
by, or that she deposit some of her baggage 
on a step or in the vestibule of the coach 
until she had alighted. That she was not 
unmindful of the risk appears from her own 
admission that she paused at the bottom 
step before attempting to negotiate the dis- 
tance unassisted.” Judgment for plaintiff 
was reversed.—Ellis et al. v. Southern Paci- 
fic Company, appellant. New Mexico Su- 
preme Court. June 3, 1946. 13 CCH 
NEGLIGENCE CASEs 651. 

C. Forrest Sanders, Lordsburg, N, M., for 
Plaintiffs, Appellees. 


M, Vearle Payne, Lordsburg, N. M., for de- 
fendant, appellant. 


PASSENGER STEPS OFF 
MOVING TRAIN 


(FLORIDA) 


e@ Gang plank raised, door open 
Actionable negligence 


The porter aroused plaintiff from sleep, 
informing her that her destination was the 
next stop. It was early morning and still 
dark. Plaintiff proceeded to the vestibule to 
alight and found the gang plank up and the 
door open. Thinking that the train had 
halted, she stepped off and was thrown 
under the train. In her suit against the 
railroad to recover for her injuries, plaintiff 
specified negligence in the opening of the 
door and the raising of the gang plank, 
without providing a guard, before the train 
came toa stop. 

On the claim of custom to keep the gang 
plank down and the door closed until the 
train stopped, the court thought that the 
meager allegation fell far short of the re- 
quired elements to fix liability. In similar 
actions it had held that it was not negligence 
to announce the station before the train ar- 
rived and that the opening of the doors did 
not constitute an invitation to alight before 
the train came to a halt. “A railroad com- 
pany is held to a high degree of care for 
the safety of its passengers, but this duty 
does not relieve the passengers of exercis- 
ing a reasonable degree of care for his own 
safety. The passenger, in possession of his 
normal faculties, is expected to know when 
the train is in motion.” Failing to detect 
any of the elements of actionable negligence, 
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the court affirmed the judgment for defend- 
ant. Harvin et ux., appellants v. Kenan, Jr. 
Florida Supreme Court. Filed June 11, 1946. 
3 CCH NEGLIGENCE CASEs 679, 
Horn & Ossinsky, for Appellants. 


Hull, Landis, Graham & French, Russell L. 
Frink, for Appellees. 


PROFESSIONAL THIEF ‘‘LIFTS" 
HOTEL GUEST’S BAGGAGE 


(KENTUCKY) 
© Valuable papers lost 
Limitation of liability 
Constitutionality of statute 





Carrying away hotel keys is a widespread 
habit in Louisville, Kentucky. The Tyler 
Hotel in Louisville disclosed that an aver- 
age of 50 keys a month vanish, and that 
only one-third are returned. Other Louisville 
hotels experience a proportionate loss, and 
none of them regard the failure of a guest 
to turn in his key as indicating his reten- 
tion of the room. Thus when Mr. Boscoe 
and his wife paid the Tyler Hotel on De- 
cember 13th for another day’s occupancy, 
but did not make any payment on the 14th 
or turn inthe key, the hotel inspected the 
room and believed it to be vacant. Under 
its rules, a guest’s right of occupancy ceases 
at five o’clock in the afternoon, and if the 
guest has not expressed his desire to re- 
main, the room is inspected, and if there is 
no indication of continued occupancy, it is 
deemed to have been vacated. The hotel as- 
signed plaintiff to this room, having trans- 
ferred his baggage during his absence. When 
plaintiff returned to the hotel that evening, 
he was told of the change and given a key 
to the new room. He found the door open 
and his baggage missing. Boscoe, though 
unknown to the hotel management, was a 
familiar character in police records. Suing 
to recover $177.20 for the loss of his luggage 
and personal effects and an additional $550 
for the loss of valuable papers in his hand- 
bag, plaintiff claimed that defendant negli- 
gently transferred his baggage to a room 
with a key outstanding and to which a pro- 
fessional thief had access. Under a Ken- 
tucky statute, a hotel proprietor is authorized 
to provide a safe in a convenient place for 
the safe-keeping of money, jewelry, furs, 
securities or other valuable papers. Then 
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if the guests neglect to deliver the property 
to the person in charge of the office for de- 
posits in the safe, the proprietor is not 
liable for any loss of the property sustained 
by reason of the negligence of the hotel, 


Plaintiff argued that said statute violates 
Section 54 of the Kentucky Constitution, 
which provides that the General Assembly 
has no power to limit the amount to be 
recovered for injuries resulting in death or 
for injuries to person or property. Said the 
Court: “The hotel had complied with the 
provisions of the statute regarding safe- 
keeping of valuables, and plaintiff had not. 
He is barred from recovery for their loss 
if this part of the statute is constitutional. 
And we think that it is. The particular 
provision of the statute we are now con- 
sidering is not a limitation on the amount 
of liability as contemplated by Section 54 
of the Constitution. It declares that a guest 
who neglects or fails to cooperate with the 
proprietor in safeguarding his property may 
not impose liability upon him.” Judgment 
allowing recovery for loss of the luggage 
was affirmed, but that part of the judgment 
allowing recovery for loss of the papers was 
reversed.—Milner Hotels, Inc., appellant v. 
Lyon. Kentucky Court of Appeals. May 17, 
1946. 13 CCH NEGLIGENCE CAsEs 599. 


WHEN IS A SIDEWALK DEFECT 
INCONSEQUENTIAL? 


(DISTRICT OF COLUMBIA) 


@ Projecting paving block 
Elevated 15% inches 
Pedestrian tripped 


Is there an arbitrary size at which a side- 
walk depression is an inconsequential defect, 
and everything of larger size consequential? 
According to the municipality, the paving 
block upon which plaintiff stumbled consti- 
tuted only an inconsequential defect, inas- 
much as the height of its elevation above 
the adjoining block was but 1 and % inches. 
Arguing that it was not an insurer of the 
safety of travelers upon its streets and was 
only required to maintain the sidewalks 
and roadways in a reasonably safe condi- 
tion, the municipality sought to invoke the 
New York rule to the effect that certain 
minor imperfections constitute inconse- 
quential defects for which, as a matter of 
law, it is not answerable. 
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Said the Court: “The theory of non-liability 
of a municipality for so-called inconsequen- 
tial defects in public streets and walks has 
reached its highest development in the 
courts of New York. Beginning in 1895 
with Beltz v. City of Yonkers, 148 N. Y. 67, 
42 N. E. 401, wherein a depression of 2% 
inches in a flagstone walk was held to be a 
defect ‘so slight that no careful or prudent 
man would reasonably anticipate any danger 
from its existence,’ through a series of 
cases extending to the present time, the 
courts of New York have apparently ad- 
hered to this doctrine. The doctrine 
developed to the extent that the Second 
Circuit Court of Appeals stated that under 
the New York rule, with the possible ex- 
ception of a “trap”, one test of what is not 
too inconsequential to be the basis of 
actionable negligence seems to be whether 
or not the hole is more than five inches 
deep.” The history of the rule as developed 
in New York did not commend it to the 
court. “When a court rules as a matter of 
law that a municipality is not liable for an 
injury caused by a depression of a certain 
depth, it will be forced somewhat along the 
line in subsequent cases involving depres- 
sions a fraction of an inch more in depth 
to adopt some arbitrary figure. For ex- 
ample, if we should rule in this case that a 
projection in the sidewalk of 154 inches 
creates no liability on the District, what are 
we to say of a projection of 2 inches, 2% 
inches, 2%4 inches, etc.?” The New York rule 
has been criticized in its own jurisdiction. The 
judges differ as to whether the rule is based 
on a residual governmental immunity or on 
the theory that the municipality in the exer- 
cise of reasonable care could not anticipate 
a hazard from the defect. Some of the 
cases made a distinction between a hole in 
the street and a projection above its surface. 
“Whatever may be the exact rule in New 
York, we find it neither sound nor clear. 
If it fixes an arbitrary figure, without re- 
gard to surrounding circumstances, it is 
not sound. If it permits surrounding cir- 
cumstances to create exceptions, it is not 
clear; for the circumstances of each case 
will necessarily differ. While the question 
does not appear ever to have been squarely 
Presented in this jurisdiction, we think our 
local decisions indicate that the question of 
the District’s negligence in the present case 
was properly submitted to the safety of 


travelers, our courts have held that defects 
in streets or sidewalks, even though slight, 
present a jury question. The present case 
presented a situation wherein reasonable 
men could differ on the question of the 
District’s negligence, and the issue was, 
therefore, properly submitted to the jury.” 
Judgment for the injured pedestrian was 
affirmed.—District of Columbia, appellant 
v. Williams, appellee. Municipal Court of 
Appeals, District of Columbia. March 14, 
1946. 13 CCH NEeEcLIcENcE Cases 250. 
Chester H. Gray, Principal Asst. Corporation 
Counsel, Vernon E, West, Corporation Counsel, 


Edward A. Beard, Asst. Corporation Counsel, 
for Appellant. 


Earl H. Davis, for Appellee. 


THEATRE PATRON STUMBLES 
OVER CHILD LYING 
IN AISLE 


(MICHIGAN) 
e Adequacy of lighting facilities 
Failure of usher to assist patron 


The sixty-eight-year-old plaintiff entered 
the lobby of defendant’s theatre. In the 
lobby was an usher with a flash light, but 


he did not offer to show plaintiff to a seat, 
and she did not ask his assistance. The 
performance had begun, and the lights were 
dim. There were no lights along the aisle 
on the floor, but merely dim lights on the 
side of the theatre and on the ceiling. Ac- 
cording to plaintiff, she took hold of the 
backs of the seats as she proceeded down 
the aisle. While proceeding in this plaintiff, 
plaintiff stumbled over a five-year-old child, 
who was lying partly in the aisle. Im- 
mediately after the accident the child ran 
out of the theatre. Seeking recovery for a 
fractured ankle sustained in her fall, plain- 
tiff charged defendant with negligence in 
failing to provide reasonable and adequate 
lighting facilities to enable her to see her 
way down the aisle. It was also urged that 
because of the dimness of the lights, de- 
fendant’s usher should have occompanied 
plaintiff with his flashlight. The testimony 
supported the inference that the child was 
of such tender years as to have been irre- 
sponsible. 


The principal question at issue was 
whether the motion for a directed verdict, 
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at the conclusion of plaintiff’s proofs, was 
properly granted. Construing plaintiff's 
testimony in the light most favorable to her, 
the court did not think that it could prop- 
erly be said that as a matter of law there 
was no negligence on defendant’s part con- 
stituting the proximate cause of the acci- 
dent. Neither could it say that plaintiff was 
guilty of conrtibutory negligence as a matter 
ot law. “Plaintiff's testimony indicates that 
the theatre was so dark that she was un- 
able to see. The fact that defendant em- 
ployed an usher and furnished him a flash 
light to assist patrons constituted a recogni- 
tion that such assistance might reasonably 
be required. Plaintiff, on the record 
before us, was entitled to have the issues 
in the case submitted to the jury.” Judg- 
ment for defendant was reversed and the 
cause remanded for a new trial. Lane, appel- 
lant v. D & J Theatres, Inc. Michigan Su- 
preme Court. June 3, 1946. 13 CCH NEcLI- 
GENCE CASEs 648. 

Fred P, Geib, Clem H. Block, 922 Michigan 


Trust Bldg., Grand Rapids, Mich., for Plaintiff, 
Appellant. 

Alexander, McCaslin, Cholette & Buchanan, 
1007 Peoples National Bank Bldg., Grand Rap- 
ids, Mich., for Defendant, Appellee. 


THE MENACING 
WATER METER BOX 


(OKLAHOMA) 


e Protruding above sidewalk level 
Pedestrian injured 
“Trivial defect” rule 


Walking home from work at ten o’clock 
one night along an unpaved walkway imme- 
diately adjacent to an improved street, plaintiff 
stumbled over a water meter-box protruding 
some two or three inches above the surface 
of the pathway. Plaintiff brought suit against 
the city to recover for a knee injury sus- 
tained in her fall. The municipality con- 
tended that the protruding meter box in 
the pathway in an unimproved part of the 
street was such a minor defect that it came 
within the “trivial defect” rule. The evi- 
dence disclosed that the walkway was much 
used and that the city had constructive notice 
of such use of that part of the street by 
pedestrians. 

The Court had this to say: “. .. We 
th'nk the trial court did not err in refusing 


to apply the “trivial defect” rule, and that 
the question of the city’s negligence was 
properly submitted to the jury. The meter 
box protruded above the level of the walk- 
way or path to such an extent that careful 
and prudent men might differ as to whether 
such obstruction would amount to danger 
or menace to the traveling public, and a jury 
question was therefore presented.” Judg- 
ment for plaintiff was affirmed.—City of 
Oklahoma City v. Marshall. Oklahoma 
Supreme Court. June 18, 1946. 13 CCH 
NEGLIGENCE CAsEs 806. 

A, L. Jeffrey, John M. Lawrence, Oklahoma 
City, Okla., for Plaintiff in Error. 


Duke Duvall, Dudley, Duvall & Dudley, Okla- 
homa City, Okla., for Defendant in Error. 


PUBLIC GARAGE PATRON 
FALLS FROM RAMP 


(ILLINOIS) 
e Stepping backwards out of automo- 
bile without looking 
Contributory negligence 





It was pouring rain when the car in 
which plaintiff was riding as a guest reached 
defendant’s garage in the lower part of the 
Pure Oil Building at Wacker Drive and 
Wabash Avenue in Chicago. In order to 
reach the garage, Weil, plaintiff's host, had 
turned west on Haddock Place, a narrow 
thoroughfare one-half block south of 
Wacker. Due to a difference in elevation 
between Haddock Place and Wabash, 4 
wooden ramp was built to extend from the 
west side of Wabash down to the subgrade 
of Haddock Place. Between the south wall 
of the Pure Oil Building and the north edge 
of the ramp, there was a space five or six 
feet wide. In this space stood a shanty, 
which bore a sign, “Cars received here.” 
Plaintiff's host drove up to the shanty, and 
one of defendant’s attendants came out and 
took the driver’s seat. Because it was rain- 
ing plaintiff remained in the car for about 
five minutes. He did not converse with the 
attendant, and the automobile remained in 
the same position. After a brief period, 
plaintiff opened the right door and stepped 
out backwards. He dropped six or seven 
feet off the edge of the ramp and sustained 
severe injuries. Plaintiff alleged that de- 
fendant was negligent in directing the au- 
tomobile to that particular position and in 
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failing to guard the occupants of the car 
from the attendant hazards. Defendant, on 
the other hand, asserted that it was under 
no duty to guard the ramp, which was sim- 
ply a raised portion of Haddock Place, and 
that plaintiff was guilty of contributory 
negligence as a matter of law. According to 
plaintiff at the time the automobile stopped 
in front of the shanty, the front window 
was steamed from the rain. He knew that 
the car was on an incline, but he could not 
see in front of him. He did not look out 
of the car before he started to get out. 
Defendant insisted that if. plaintiff had 
looked, he would have known of the ex- 
istence of the opening adjacent to the ramp. 


“It is not improbable,” said the court, 
“that the jury believed it physically impos- 
sible for the plaintiff to see from his position 
in the automobile what the situation was 
with respect to the ramp. Being unfamiliar 
with the surroundings, he could not antici- 
pate the danger. The attendant must have 
known that plaintiff would step into the open 
space. Yet he sat idly by without uttering 
a word of caution. Under the circumstances, 
we think the plaintiff had a right to assume 
that he would not be stepping into a pitfall.” 
Judgment for plaintiff was affirmed.— 
Zoloth v. Wacker-Wabash Corporation, ap- 
pellant. Illinois Appellate Court. April 24, 
1946. Released May 10, 1946. 13 CCH NeEc- 
LIGENCE CASES 543, 


EPILEPTIC SHOT BY 
POLICE OFFICER 


(TENNESSEE) 


® Patient attempting to leave hospital 
Hospital’s liability 





The deceased had been sent to defendant 
hospital for epilepsy treatment. During one 
of his spells, he announced that he was going 
to leave the institution. Acting upon instruc- 
tions from the interne, one of the nurses 
phoned the police station for help, stating 
that they had a violent and unruly patient. 
Two policemen arrived on the scene in 
about five minutes. The decedent’s father 
told the officers that the deceased was out 
of his mind and not to hurt him. Meantime 
the deceased had entered the boiler room 
and had picked up a piece of pipe. When 
ordered by the police officers to drop the 


pipe, the deceased struck one of the officers 
with the pipe and knocked him to his knees. 
He then calmly turned his back and walked 
away, and one of the police officers fired 
five shots into the patient’s body, fatally 
injuring him. The patient’s father brought 
suit against the hospital to recover for the 
wrongful death of his son, alleging negli- 
gence on the part of the hospital in calling 
two officers who were unaccustomed to 
handling patients suffering from mental dis- 
orders and who unnecessarily and negli- 
gently shot him. The hospital defended 
on the ground that it had no control over 
the two police officers who were acting 
within the performance of their duties when 
they shot the deceased and who were acting 
in their own necessary self defense. 

The deceased was a pay patient at the 
hospital. “The general rule is that such a 
hospital is required to exercise such reason- 
able care toward a patient as his known 
condition may require, and the extent and 
character of this care depends upon the 
circumstances of each particular case .. . 
We do not feel warranted in holding, as 
a matter of law, that the hospital rendered 
this patient ‘such reasonable care and atten- 
tion for his safety as his mental and physi- 
cal condition required’.”. The hospital had 
been advised of the patient’s condition and 
had accepted him as a patient for treatment 
for epilepsy. A hospital interne had admin- 
istered a spinal puncture, which in some 
instances is a very severe treatment. “A 
hospital cannot shield itself from respon- 
sibility for the acts of the police officers 
merely by reason of the fact that they were 
police officers; for in turning the patient 
over to the officers to handle as they saw 
fit, and without any instructions as to his 
mental condition, or as to how they should 
deal with him, it made the officers 4ts agents 
for the purpose of dealing with him, and 
if the officers were guilty of negligenct, their 
negligence was the hospital’s negligence.” 
The question of negligence was a jury ques- 
tion, and the trial judge-erred in granting a 
peremptory instruction in favor of the hos- 
pital. Judgment for defendant was reversed 
and the cause remanded for a new trial.— 
O’Quin, Admr. v. Baptist Memorial Hos- 
pital. Tennessee Court of Appeals, Western 
Section. July 1, 1946. 13 CCH NEGLIGENCE 
Cases 740. 
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AIR RAID WARDEN 
FALLS FROM ROOF 


(NEW YORK) 


e@ Failure to warn of air shaft 
Owner’s liability 
War Emergency Act immunity 


Having been appointed an air raid warden, 
plaintiff was assigned to a post on a roof 
outside the lobby windows of an apartment 
building in which he was a tenant. While 
acting in this capacity during a blackout, he 
stepped over a parapet on the roof of a 
structure covering the boiler room and 
laundry in the court yard of defendant’s 
apartment building and fell to the yard 
some ten feet below. On a previous air-raid 
drill, defendant’s superintendent, who was 
also an air-raid warden, had told him to 
step out of a lobby window on the roof in 
question and that the roof was just a straight 
roof. On that first blackout, he and another 
warden, after observing from the roof and 
then reporting lights in upper apartments, 
returned safely to the lobby through the 
same window. At that window the exten- 
sion roof in question was flush with the 
wall of the main building and about two feet 
and three inches below the window sill. To 
the east of that window there was a rectan- 
gular air shaft about twelve feet long and 
five and one-half feet wide, the yard of 
which was approximately ten feet below 
the extension roof. Opposite this air shaft 
was another lobby window which because 
of the air shaft was not flush with the main 


well of the building. Along that part of 
the roof, there was a stone parapet nineteen 
inches above the roof. The lobby windows 
were of dark stained glass. It was through 
this second window that plaintiff stepped 
out the night of his accident. 


The trial court held that defendant’s ad- 
mitted failure to warn of the presence of 
the air shaft was not a good faith compli- 
ance with the War Emergency Act; that 
to obtain the immunity of the statute either 
the condition or instrumentality causing the 
injury must be occasioned by or used in 
the air raids or drills; and that plaintiff was 
not guilty of contributory negligence. The 
reviewing court did not agree. “We think 
the judgment is erroneous and should be 
reversed. The controlling condition con- 
tributing to cause the accident was the very 
condition the air-raid drill was intended to 
produce, namely, total darkness. On the 
facts disclosed the War Emergency 
Act furnished defendant immunity from lia- 
bility.” The court concluded that defendant 
had in good faith attempted to comply the 
order relating to civilian protection and thus 
was not liable for any injury to any indi- 
vidual as the result of such activity. Judg- 
ment for plaintiff was reversed.—Field v. 
Manufacturers Trust Company, appellant. 
New York Supreme Court, Appellate Divi- 
sion, First Department. June 14, 1946. 13 
CCH NEGLIGENCE CAseEs 755. 

Archie B. Morrison, John D. Lynn, Charles 
Roden, Daniel Miner, for Appellant. 


Walter F. Doyle, I. Maurice Wormser, Zane & 
Lippner, for Respondent. 


Or ror 


It Is Easier to Follow 


“Constructive thinking is not wholly common in judicial opinions, for the 


reason that index learning has brought into convenient use thousands of prece- 


dents, and the first impulse in legal investigation is to “find a case”; and, where 


there is a precedent, courts are only too prone to follow it, though the road 


travelled may not be the best way. 


Cowper put the thought in cold type: 


‘To follow foolish precedents, and wink 


with both our eyes, is easier than to think.’ 


Williams, J., in Himmelein v. United Grate Products, Inc., 38 Ohio L. Reports 214. 
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